Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



Do,l,.cdtyGoO(^lc 



Google 



t,Goo(^lc 



Do,l,.cdtyGoOglc 



Do,l,.cdtyGoO(^lc 



Do,l,.cdtyGoOglc 



jt.GoogJt u. 



.. rwLv.^c.L C: > fT- S'ta.L. 



Do,i,.cdt.'Googlc 



BOCIAL ACTION BERIEB III. 



THE STATE AND THE CHURCH 



Do,l,.cdtyGoO(^lc 



^.r 



Do,l,.cdtyGoO(^lc 



SOCIAL ACTIO}/ 8ERIBB III. 



THE STATE AND THE CHURCH 



Do,l,.cdtyGoOglc 



fsy^- 



TBB UACIflUAN COUPAHY 
HACinLLAH ft CO.. 
TBB lUClinXAM CO. OP CANADA. Ltn. 



Do,l,.cdtyGoOglc 



THE 
STATE AND THE CHURCH 



THE DEPABTMBNT OF SOCIAL ACTION OP THE 
NATIONAL CATHOLIC WELFARE COUNCIL 

BT 

JOHN A. RYAN, D.D., LL.D. 

ProTMaor oT Mo^ T%>locv M the Catbollc Voltmity 

of Aroerhmj Author or '^ Living Wnse," "Dlatrlb- 

uUve JuiClce." "Socl*l ttecoDBtractlon." etc, elc. 

AND 

MOORHOUSE F. X. MILLAR, S.J. 



THE MACMILLAN COMPANY 

1922 

AUrighUreterved 

r,o,i,,-,-,ih,.GoO(^lc 



Printed In Uw CnlMd SUM* of A 




ComTlgbt. 1932. 
Br THS NATIONAL OATHOLIO WELrARB COUNCIL 



Set up ud prlDted. PubUabed M*r, 1923 



Do,l,.cdtyGoOglc 






ABTHUBnS J. SCANIiAIf , 8.T.D. 

Cnuor IMTDntnt. 



i PATBITIUS J. HAYES, D.D^ 

Areliiepitooptu Neo-Sbonei, 



Nkw Tdbk, Fcbboabt 2lBt, 1922 



Do,l,.cdtyGoO(^lc 



SOCIAL ACTION SERIES 

This series will comprise several volumes pre- 
seuting the Catholic teaching on the important so- 
cial and industrial pn^Iems of the day. The 
following are now ready : ' ' The Church and 
Labor," by Rev. John A, Ryan and Rev. Joseph 
Husslein, S.J.; "The Social Mission of Charity," 
by Rev. William J. Kerby; "The State and the 
Chnrch," by Rev, John A. Ryan and Rev. Moor- 
hoaae, F, X. Millar, S.J. Other volumes will be 
published from time to time, according as the need 
for them becomes manifest and competent writers 
can be obtained to prepare them. 
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PBEFAGB 

This work endeavors to set torUb the teaehing of the Catholic 
Church concerning the State. In the first chapter will be 
found the most aathoritative doctrine that we possess regarding 
the nature, authority, and object of the State, and the relations 
tiiat should subsist between the State and the Church. Prac- 
tically all the rest of the book is devoted to the development 
and speciflc application of these general principles. The 
seccmd chapter disoontH certain declarations of the first which 
have been the subject of more or less controversy. Chapters 
III and lY present a eompreheunve treatment and defense 
of the doctrine that governments and rulers derive their mora) 
authority from God through the people. The development of 
this doctrine in Catholic political theory, and its bearing upon 
modem denmocmtie theory, are treated at length in the next 
three chapters. It is believed tliat these three chapters constitute 
a diatinet contribution to the history of American pt^itieal 
principles. The remaining chapters deal mainly with the purpose 
and scope of the State and the ethical relatione existing between 
it and the eitizen. 

We have attempted to fumisih a aabstantially adequate dis- 
cussion of all tbe religious and moral aspects of the State. 
We have tried to atwwer the following and kindred questions: 
What is the Statef What is its relation to the Church 1 What 
is the etliical basis of government 1 Whence do civil rulers 
cd>tain their morel rigbt to rulet Do governments "derive 
their just powers from the CMisent of the govemedf" Is the 
genesis of American democratic principles to be found in the 
rationalistic philosophy of eighteenth century France, or in the 
traditional teaching of Christianity! Does Uie individual exist 
for the State, or the State for the individual t Should the State 
be merely a limited policentan T or a universal provider of every 
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good tbingl (V sOTneUuncr betweea these coDtremeat Are the 
ordinances of the State merely civic coonsela with the inter- 
mittent tBnction of phyBical force, or &re they true moral lawsl 
What ttre the diities end what are the rights of the individual 
citizen t What is the normal Catholic attitude toward the 
Ameriean State and American political institationaf What is 
the rati<Hial meemng of pstriotiaml What manner of spirit 
moflt animate the nations if they would restore and preserve 
inteniatiEmal peace t 

The general importance and the peculiar timelines of these 
questions need no elab<n«tion of statemrait. Whenever possible, 
the answers have heesa drawn directly from the teaching of 
Popes, Bidiops, and theologians. When these sources did not 
praride sofficiently specific answers, we have had recourse to 
lesser anthorities, or have made our own interpretation and 
application of the tradition^ and authoritative dootrinn 

January 6, 1922. 

JOHK A. Btah. 
IfoOBHOCBB F. X, MlLIi4B, S.J. 
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STATE AND CHURCH 

1. THE CHRISTIAN CONSTITUTION OF STATES 

EncTclical Letter ImmortaU Dei, November 1, 1685 

By Pope Lko XIII 

The Catholic ChunA, that imperiflhable handiwork of our 
all-morcifat God, has for her immediate and natural purpose 
saving sonU and secnring oar happinesa in Heaven. 
Yet in regard to things temporal she is the source of benefits 
as manifold and greet a^ if the chief end of her existence 
were to ensure the prospering of our earthly life. And in 
truth, wberover the Church has set her foot, she has straight- 
way changed the face of tlungs, and has attempered the moral 
tone of the people with a new civilization, and with virtues 
before ouknown. All nations which have yielded to her sway 
have become eminent for their culture, their sense of justice, 
and the glory of tbeir high deeds. 

And yet a hackneyed reproach of old date is levelled against 
her, that the Church is opposed to the rightful aims of the 
civil government, and is wholly unuble to afFord help in spread- 
ing that welfare and progress which justly and naturally are 
sought after 1^ every well-regulated State. From the very 
beginning Christians were haraseed by slanderous accusations 
of this nature, and on that account were held up to hatred 
and execration, for being (so they were called) enemies of 
the empire. The Christian re%i<Hi was moreover commonly 
charged witJi being the cause of the calamities that so frequmtly 
befell the State, whereas, in very truth, just puni^ment was 
being awarded to guilty nations by an avenging Qod. This 

^ - .Google 



2 STATE AND CHUBCH 

odiooB calomny, with most valid reason, nerved the genius and 
diarpened the pen of St. Ao^oBtine, who, notaUy in bis treatise 
On the City of God, set forth in so bright a light the worth of 
Christian wisdom in its relation to the public weal, that he 
seems not merely to have pleaded the cause of the Christians 
of his 6ay, bnt to have refuted for all future times impeach- 
ments BO grossly contrary to truth. The wicked proneness, 
however, to levy the like charges and accusations has not been 
lulled to rest. Many, indeed, are they who have tried to w(h4: 
out a plan of civil society based on doctrines other than those 
approved by the Catholic Church. Nay, in these latter days 
a novel scheme of law has b^|un here and there to gain increase 
and influence, the outcome, as it is maintained, of an age arrived 
at full stature, and the result of liberty in evolution. But 
though endeavors of various kinds have been ventured on, it is 
clear that no better mode has been devised for building up 
and ruling the State than that which is the necessary growth 
. of the teachings of the Gospel. We deem it, therefore, of the 
highest moment, and a strict duty of our Apostolic <^ce, to 
contrast with the lessons taught by Christ the novel theories 
now advance touching the State. By this means We cherish 
hope that the bright shining of the truth may scatter the mists 
of error and doubt, so tJiat one and all may see olearly the 
imperious law of life which they are bound to follow and ob^. 
It is not difficult to determine what would b« the form and 
character of the State were it governed according to the prin- 
ciples of Christian philosophy. Man's natural instinct moves 
him to live in civil society, for he cannot, if dwelling apait, 
provide himself with the necessary requirements of life, nor 
procure the means of developing his mental and moral faculties. 
Hence it is divinely ordained that he should lead his life 
be it family, social, or civil — ^with his fellow-mffli, amongst whom, 
alone his several wants can be adequately supplied. But as no 
society can hold together unless some one be over all, directii^ 
all to strive earnestly for the common good; every civilized 
community must have a ruling authority, and this authority 
no leas than society itaelf, has its source in n^ure, and haa 
conflsqaently, God for its author. Hence it follows that all 
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public power must proceed from Qod. For God alone is the 
true and supreme Lord of the world. Everything, without 
exception, must be subject to Him, and must serve Him, 90 that 
whosoever holds the right to govern, holds it from one sole and 
single source, namely, God, the Sovereign Ruler of all.' Tkers 
is no power hut from Ood. (Rom. ziii, 1.) 

The right to rule is not necessarily, however, bound up with 
any special mode of government. It may take this or that form, 
provided only that it be of a nature to insure the general 
welfare.* But whatever be the nature of the government, rulers 
must ever bear in mind that Qod is the paramount ruler of 
the world, and must set Him before themselves as their exemplar 
and law in the administration of the State. For, in things 
visible, Ood baa fashioned seccmdary causes, in which Hia divine 
action can in some wise be discerned, leading up to the end to 
which the course of the world is ever tending. In like manner 
in civil society, God has always willed that there should be a 
ruling authority, and that they who are invested with it should 
reflect the divine power and providence in some measure over 
the human race. 

They, therefore, who rule should rule with evra-handed 
justiee, not as masters, but rather as fathers, tor the rule of God 
over man is most just, and is tempered alw^s with a father's 
kindness. Government should, moreover, be administered for 
the well-being of the citizens because th^ who goveni others 
possess authority solely for the wdfare of the State. Further- 
more, the civil power must not be subservient to the advantage 
of ■say one individual or of some few persons, inasmuch as it 
was established for the common good of all. But if those who 
are in authority rule unjustly, if they govern overbearingly or 
arrt^fantly, and if their measures prove hurtful to the people, 
they must remember that the Almdghty will one day bring them 
to account, the more strictly in proportion to the saeredness 
of th^ ofBce and pre-eminence of their dignity. The mighty 
thaU b» mightily tormented. (Wisd. vi, 7.) Then truly will 
the majesty- of the law meet with the dutiful and willing homage 

■eoeCh. n,i.l. 
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4 STATE AND CHUBCH 

of the people, when they are coDyinced that their mlers hold 
sathority from God, and feel that it is a matter of justice azid 
duty to obey them, and to ahow them reverence and fealty, 
tmited in a love not unlike that which children show their 
parmts. Let every soul be tubjeet to higher powers. (Bom. 
xiii, 1.) To despise le^ptimate authority, in whomsoever vested, 
is nnlawful, as a rebellion against the Divine will, and whoever 
resists that, rushes wilfully to destruction. He that resisteth 
the power retisteth the ordinance of God, and they that resist, 
pureiuue to themselves damnation. (Ibid, xiii, 2.) To cast 
aside obedience, and by popular violence to incite to revolt, is 
therefore treason, not against man only, but against God. 

As a consequence, the State, constituted as it is, is clearly 
boand to act up to the manifold and weighty duties linking it 
to Qod, by the public profesuon of reli^on.* Nature and 
reason, which command every individual devoutly to worship 
God in holiness, because we belong to Him and mnst return 
to Him since from Him we came, bind also the civil community 
by a like law. For men living together in society are under 
the power of God no less than individuals are, and society, not 
less than individuals, owes gratitude to Qod, who gave it being 
and maintains it, and whose ever-bounteous goodness enriches 
it with countless blessings. Since, then, no one is allowed to be 
remiss in the service due to Qod, and since the chief duty .of 
all men is to cJing to religion in both its teaching and practice — 
not such religion as they may have a prefer^ice for, but the 
religion which God mijoins, and which certain and most clear 
marks show to be the only one true religion — it is a public crime 
to act as though there were no God. So, too, is it a sin in the 
State not to have care for religion, as a something beyond its 
scope, or as of no practical benefit; or out of many forms of 
rdigion to adopt that one which chimes in with the fancy- 
for we are bound absolutely to worship God in that way which 
He has rfiown to be His will.* All who rule, therefore, should 
hold in honor tiie holy name of God, and one of their chief 
duties must be to favor religion, to protect it, to shield it under 

'8wCii.n,».8. 
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THE CHRISTIAN CONSTITUTION OF STATES 5 

the credit and suicticai of the laws, and neith«r to orgtmizd nor 
eaaet any measare that may compromise its aafety. This is 
the boondeu dnty of mlera to the people over whom they rale. 
For one and all are we destined by oar birth and adopticni' to 
enjoy, when this frail and fleeting life ia ended, a sapreme and 
final good in HesTen, and to the attainment of this every 
endeavor ehoald be directed. Since, then^ upon this depends 
the fall and perfect happiness of mankind, the securing of this 
end Bboald be of all imaginable interests the moat argent. Hence 
ciril society, established for the common welfare, shonld not 
only aaf^suard the well-being of the community, bat have also 
at heart the interests of its individual members, in sach mode 
as not in any way to hinder, but in every manner to render as 
essy as may be, the possession of that highest and unchangeable 
good for which all shoold se^. Wherefore, for this purpose, 
care mast especially be taken to preserve onhanned and unim> 
peded the religion whereof the practice is the link connecting 
man with God. 

Now, it cannot be difiSeult to find oat which is the true religicm, 
if only it be sought with an earnest and anbiassed mind; toe 
proofs are abundant and striking. We have, for example, the 
fulfilment of prophecies; miracles in great number; the rapid 
spread of the faith in the midst of enemies and in face of 
overwhelming obstacles; the witness of the martyrs, and the like. 
From all these it is evident that the only true religion is the 
6ne established by Jesus Christ Himself, and which He com- 
mitted to His Church to protect and to propagate. 

For the only-begotten Son of God established on earth a 
society which is called the Church, and to it He handed over 
the exalted and divine office which He had received from His 
Father, to be continued throi^h the ages to eome. As the Father 
hath sent Me, I also send ymi. (John xx, 21.) Behold I am 
icith yoa aU days, even to the coiuummatum of the worid. 
(Matt, zzviii, 20.) Consequently, as Jesus Christ came into 
the world that men might have life and haoe it more abundantly 
(John X, 10.), eo also has the Church for its aim and end the 
eternal salvati<Hi of souls, and hence it is so constituted as to 
open wide its arms to all mankind unhampered by any Uadti[c 
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of either time or place. Preach ye the Oospel to every creature. 
(Marb xvi, IS.) 

Over tiiifi mighty multitade God has Himself set rulers with 
power to govern; and He has willed that one ehould be the 
head of all, and the chief and nnerring teacher of troth, to 
whom He has given the keys of the kingdom of heaven. (Matt. 
ZTJ, 19.) Feed My latnbt, feed my sheep. (John zxi, 16, 17.) 
I have prayed for thee that thy faitk faU not. (Luke zzii, 32.) 

Thk Bociety is made up of men, just as civil society is, and 
yet is BDpematnral and apiritnal, on accoont of the end for 
which it was founded, and of the means by which it alms at 
attaining that end. Hence it is distingui^ed and difFers from 
civil society, and what is of highest moanent, it is a society 
chartered as of right divine, perfect in its natare and in its 
title, to ponesB in itself and by itself, through the will and 
loving kindness of its Founder, all needful proviaon for its 
maintenance and action. And jast as the «id at which the 
Church aims is by far the noblest of ends, ao is its authorky 
the most exalted of all authority, nor can it be looked upon as 
inferior to the civil power, or in any manner dependent upon it.' 

In very truth Jesus Christ gave to His Apostles unrestrained 
antbority in regard to things sacred, together with the genuine 
and most true power of making laws as also with the twofold 
right of judging and of punishing, which flow from that power. 
AU power is given to Me in heaven ai\d on earth: going there- 
fore teach aU nations ■ ■ ■ teaching them to observe all things 
whatsoever I have comma,nded you. (Matt, xxviii, 18-20.) 
And in another place, // he leiU not hear them, tell the Church. 
(Matt, xviii, 17.) And again. In readiness to revenge all dis- 
obedience. (2 Cor. z, 6.) And once more, That . . . 2 may 
not deal more severely according to the power u^ieh the Lord 
hath given me, unto edification and not unto destruction. 
(2 Cor. ziii, 10.) Hence it is the Church, and not the State, 
that is to be man's guide to Heaven. It is to the Church that 
Ood has assigned' the charge of seeing to, and legislating for, 
all that eoncems religion ; of teaching all natims ; of spreading 
Uie Christian faitb as widely as possible; in short, of administer^ 
*eM Ch. n, B. S. 

r,,,,i,,-,-,ii>;G00glc 



THE CHRISTIAN CONSTITUTION OP STATES 7 

ft ing freely and without hindrance, in accordance with her ovn 

judgment, all matters that fall within ite competecoe. 
r Now this authority, perfect in itself, and plainly meant to be 
u: unfettered, bo long assailed by a philosophy that truckles to 
I- the State, the Church has never ceased to claim for herself 
^ and openly to exercise. The Apostles themselves were the first 
;: to apbold it, when, being forbidden by the rulers of the Syna- 
l gogue to preach the Gospel, they courageously answered, We 
I! mtttt obey Ood rather than men. (Acts v, 29.) This same 
f authority the holy Fathers of the Church were alwaj^s careful 
({ to maintain by wei^ty arguments, according as occasion arose, 
^ and the B<»nan Pontiffs have never shrunk from defending it 
J with unbending constancy. Nay more, princes and all invested 
with power to rule have themselves approved it, in theory alike 
i: and in'prsctice. It cannot be called in question that in the 
i making of treaties, in the transaotion of buBiness matters, in 
i sending and receiving Ambassadors, and in the interehange 
j( of other kinds of ofBcial dealings, they have been wont to treat 
, with the Church as with a supreme and legitimate power. And 
. assuredly all ought to hold that it was not withoot a singular 
, diapontion of God's providence that this power of the Chnrch 
i, was provided with a civil sovereignty as the surest safeguard 
j of her independence.* 

r The Almigh^, therefore, has appointed the charge of the 

human race between two powers, the ecclesiastical and the civil, 
the one being set over divine, the other over human things. 
Each in its kind is supreme, each has fixed limits within which 
I it is contained, limits which are defined by the nature and 
^ special object of the province of each, so that there is, we may 
say, an orbit traced oat within which the action of each ia 
brought into play by its own native right.^ But inasmuch as 
each of these two powers has authority over the same subjects, 
and as it might come to pass that one and the same thing — 
rdated differently, bat still remaining one and the same thing — 
might bdong to the jarisdiction and determination of both, 
Uierefore God, who foresees all things, and who is the author 

*6m Ch. 11,9.9. 
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8 STATE AND CHDBCH 

of these two powers, lias marked oat the coarse of each id right 
correlation to the other. For the powers that are, are ordained 
of Ood. (Rom. xiii, 1.) Were thU not so, deplorable cont«i- 
tioDB and confiicta woald often arise, and not infrequently men, 
like travelers at the meeting of two roads, woald hesitate id 
anxiety and doubt, not knowing what coarse to follow. Two 
powers would be conunandingr contrary things, and it would 
be a derdiction of duty to disobey either of the two. 

But it woald be most repugnant to deem thus of the wisdom 
and goodnesB of God. Even in phymcal things, albeit of a lower 
order, the Almighty has so combined the forces and springs of 
natare with tempered action and wondrous harmony that no 
one of thesn clashes with any other, and all of them most fitly 
and aptly work together for the great purpose of the universe. 
There must, accordingly, exist, between these two powers, a 
certain orderly connection, which may be compared to the union 
of the soul and body in man. The nature and scope of Uiat 
connection can be determined only, as We have laid down, 
by having regard to the nature of each power, and by taking 
aeeoout of the relative excdlence and noblenees of their purpose. 
One of the two has for its proximate and chief object the well- 
being of this mortal life; the other the everlasting joys of 
Heaven. Whatever, therefore, in things human is of a sacred 
character, whatever belongs either of its own nature or by 
reasOTi of the end to which it is referred, to the salvation of 
souls, or to the worship of God, is subject to the power and 
judgment of the Church. Whatever is to be ranged under the 
civil and political order is rightly subject to the civil authority. 
Jesus Christ has Himself given command that what is Ctesar's 
is to be rendered to Casar, and that what belongs to God is to 
be rendered to God.* 

There are, nevertheless, occasions when another method of 
concord is available for the sake of peace and liberty : We mean 
when rulers of the State and the Roman Pontiff come to an 
understanding touching some special matter. At such times 

•See Cb. 11,1.8. 
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the Cbarofa gives aigaal proof of her motherly love by diowing 
the greatest posadble kindlioess and indulgfeace.* 

Such then, aa We have briefly pointed out, is the Christian 
organization of civil flociety; not rashly or fancifully shaped 
out, bat educed from the highest and truest principles, couflrmed 
by natural reasui itself. 

In sn^ an organisation of the State, there is nothing that 
can be thought to infringe upon the dignity of rulers, and 
nothing nnbeeominff them; uay, so far from degrading the 
sovereign power in its due rights, it adds to it permanence and 
lustre. Indeed, when more folly poadered, this mutual co- 
ordinaticMk has a perfection in which all other forms of govem- 
meat are lacking, and from which excellent results would flow, 
were the several component parts to keep their place and duly 
discharge the office and work appointed respectively for each. 
And, doubtless, in the Constitution of the State such as we have 
described, divine and human things are equitably shared ; the 
rights of eitisens asBured to them, and fenced round by divine, 
by natural, and by human law ; the duties incumbent on eaeh 
one being wisely marked out, and their fulfilment fittingly 
insured. In their uncertain and toilsome journey towards the 
city made without hands, all see that they have safe guides 
and helpers on their way, and are conscious that others have 
charge to protect their persons alike and their possessions, and 
to obtain or preserve for them everything eseatial for their 
present life. Furthermore, domestic society acquires that firm- 
ness and solidity so needful to it, from the holiness of marriage, 
one and indinoluble, wherein the rights and duties of husband 
and wife are controlled with wise justice and equity; due honor 
is assured to the woman; the authority of the husband is con- 
formed to the pattern afforded by the authority of Gbd; the 
pown of the fa^er is tempered by a due regard for the dignity 
of the mother and her offspring ; and the best possible proviaim 
is made for the guardianship, welfare, and education of the 
children. 

In political affairs, and all matters civil, the laws aim at 
securing the common good, and are not framed according to 
•a«.Cfc.n,«.9. Coo>^[c 
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the delnaive capriceB and opiaionB of the matt of ^e people^ 
bat by truth and by justice ; the ruling powers are invested with 
a sacredness more than hnman, and are withheld from deviating 
from the path of duty, and from overstepping the bounds of 
rightful authority; and the obedience of citizens is rendered 
with a feeling of honor and dignity, since obedience ia not tbe 
servitude of man to man, but submission to the will of Qod, 
exercising His sovereignty through the medium of men. Now, 
thia being recognized as undeniable, it is felt that tbe high 
ofBce of rulers ^ould be held in respect ; that public authority 
Aould be constantly and faithfully obeyed; that no act of 
sedition should be committed; and that the civic order of the 
commonwealth should be maintained as sacred. 

So, also, as to the duties of each one towards his fellow-men, 
mntoal forbearance, kindliness, generodty, are placed in the 
ascendant; the man who is at once a citizen and a Christian 
is not drawn aside by conflicting obligations; and, lastly, the 
abundant benefits with which the CSiristian religion, of ita very 
nature, mdowa even the mortal life of man, are acquired for 
the community and civil society. And this to such an extent 
that it may be said in sober troth: "The condition of ^> 
commonwealth depends on the religicm with which God ii 
worshipped: and betweem one and the other there exists an 
intimate and abiding connection." (^ocr. Imp. ad Cyrillu» 
Alexand. et Episcopal Metrop. Cfr. Labbe, CoUeet. Cone., 
T. iii.) 

Admirably, according to his wont, does St. Ai^ustine in 
many passages, enlarge upon the potency of these advantages: 
but nowhere more markedly and to the point than when Iw 
addresses the Catholic Church in the following wotda: "Thoo 
dost tsach and train children with much tenderness, yonnf 
men with much v^or, old men with much gentlenesB; as tb* 
age ncA of the body alone, but ot tbe mind of each reqairtt. 
Women thou dost subject to their husbands in chaste and faiti- 
fnl obedience, not tor the gratifying of their lust, bnt f« 
bringing forth children, and for having a share in the famil; 
concerns. Thou dost set hui^ands over their wives, not thil 
they may play false to tbe weaker sei, bat accordb^ to tki 
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rotjmremeota of sincere affectiim. Thou doet sabject ohildreD 
to tbair parents in a kind of free seirice, and doat establish 
parents over their children with s benign rale." 

"... Thou joinest together, not in society only, but in a sort 
of brotherhood, citizen with citizen, nation wiUi nation, and 
the whole race of men, by reminding them of their eommoti 
parentage. Thou teachest kings to look to the interests of 
theu- people, and dost admonish the people to be submiasive to 
their kings. With all care dost thoa teach all to whom honor 
is due, and affection, and reverence, and fear, conflolation, and 
admonition, and exhortation, and discipline, and reproach, and 
punishment. Thou showest that all these are not equally 
incumbent on all, but that charity is owing to all, and wrong* 
doing to none." (De moribut Eed. Caihol. xxx, 63.) And 
in another place, blaming the false wisdom of certain time- ^aV' 
ing philosophers, he obsu^es: "Let those who say that the 
teacUnga of Christ is hurtful to the State, produce such armies 
as the maxims of Jeans have enjoined acddiers to bring into 
beii^; each governors of provinces; such husbands and wives; 
aucb parents and children; such masters and servants; such 
kings; such judges, and such payers and collectors of tribute, 
as the Christian teaching instructs them to become, and then 
let them dare to say that such teaching is hurtful to the State. 
Nay, rather will they hesitate to own that this discipline, if duly 
acted up to, is the very mainstay of the commonwealth t" 
(Epitt. 138, al. 5, ad MarcelUwam, ii, 15.) 

There was once a time when States were governed by the 
principles of Qospel teat^ing. Then it was that the power and 
divine viri^ue of Christian wisdom had diffused itself through- 
out the laws, institutions, and morals of the people, permeating 
all ranks and relations of civil society. Then, too, the religion 
instituted by Jesus Christ, establidied firmly in befitting dignity, 
flourished everywhere, by the favor of princes and the legiti- 
mate protection of magistrates; and Church and State were 
happily united in concord and friendly interchange of good 
offices. The State, constituted in this wise, bore fruits important 
beyond all ezpectaticHi, whose remembrance is still, and always 
will be, in renown, witnessed to as they are by countless proofs ,|^ 
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which can never be Uotted out or even obscared by nay craft 
of any enemies. Qiristiaii Europe has mbdued barbaroot 
nations, and changed them from a mvige to a civilized cfrnditimi, 
from Buperatition to true wor^ip. It victorious rolled back 
the tide of Mohammedan conquest ; retained the headAip of 
eivilisation ; stood forth in the front rank as the leader and 
teacher of all, in every branch of national culture ; bestowed od 
the world the gift of true and many-aided liberty; and most 
wisely founded very nnmeroas inatitutione tta the solace of 
human soffering. And if we inquire how H was able to bring 
about 80 altered a condition of things, the answer is — ^Beyond 
all question, in large measure, throuf^ r«li(^n; under whose 
auspices so many great nndertakings were set on foot, throng 
whose aid they were brought to completion, 

A similar state of things would certainly have continued bad 
the agreement of the two powers been lasting. More important 
results even might have been justly locked for, had obediene< 
waited upon the authority, teaching, and connsels of the Ghnrcb, 
and had this submission been specially marked by greater and 
more unswerving loyalty. For that should be regarded in the lig^it 
of an ever-changeless law which Ivo of Chartres wrote to Pope 
Paschal II: "When kingdom and priesthood are at one, in 
complete accord, the world is well ruled, and the Charcb 
flourishes, and brings forth abundant fruit. But when ther 
are at variance, not only smaller interests prosper not, but evm 
things of greatest moment fall into deplorable decay." {Bpitt. 
238.) 

Sod it is to call to mind how the harmful and lamentable rage 
for innovation which rose to a climax in the sixteenth century, 
threw first of all into confusion the Christian religion, and 
next, by natural sequence, invaded the precincts of philosoiAy, 
whence it spread amongst all classes of society. From this source, 
as from a fountain-head, burst forth all tiiose later tenets of 
unbridled license which, in the midst of the terrible upheaval! 
of the last century, were wildly conceived and boldly proclainaei 
u ihe principles and foundation of that new jurispmdenM 
which was not merely previoudy unknown, but was at varianii 
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on many points with not only the Christian, but even with the 
n&taral law. 

AmongBt these principles the main one lays down that aa all 
men are alike by race and natare, so in like manner all are 
eqoal in the control -of their life; that eaeh one is so far his 
own master as to be in no sense under the rule of any other 
individual ; that each is tree to think on every subject just as 
he may choose, and to do whatever be may tike to do; that no 
man has any right to rule over other men. In a society 
grounded upon such maxims, all government is nothing more or 
less than the will of Uie people, and the people, being under the 
power of itself alone, is alone its own ruler. It does choose 
nevertheless some to whose chaige it may commit itself, but in 
such wise that it makes over to them not the right so much as 
the buHJuess of governing, to be exercised, however, in its name. 

The authority of Qod is passed over in silence, just as if 
there were no Qod; or as if He cared nothing for human 
society; or as if men, whether in their individual capacity or 
bound together in social relations, owed nothing to Ood; or as 
if there could be a government of which the whole origin and 
power and authority did not reside in Qod Himself. Thus, as 
is evident, a State becomes nothing but a multitude, which is 
its own master and ruler. And since the populace is declared 
to contain within itself the spring-head of all rights and of all 
power, it follows that the State does not consider itself bound 
by any kind of duty towards God. Moreover, it believes that 
it is not oUiged to make public profeasicm of any religion ; or 
to inquire which of the very many religions is the only one 
true; or to prefer one religion to all the rest; or to show to any 
form of religion special favor ; but, on the contrary, is bound to 
grant equal rights to every creed, so that public order may not 
be disturbed by any particular form of religious belief. 

And it is a part of this theory that all questions that concern 
religimi are to be referred to private judgment ; that every one 
ia to be free to follow whatever religion he prefers, or none 
at all if he disapprove of all. From this the following ccmse- 
quencet logically flow: that the judgment of each one's con- 
seienee ia independent of all taw; that the most unrestrained ^ [-, 
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opinions may be openlj'' expressed as to the practice or ondssion 
of divine worship; and that every one has unbounded license 
to think whatever he chooses and to publish abroad whatever he 

Now when the State rests on foiandetiona like those jast named 
— and for the time being they are greatly in favor — it readily 
appears into what and how unrightful a position the Church 
is driven. For when the management of pablic business is in 
harmony with doctrines of such a kind, the Catholic religion ia 
allowed a standing in civil society equal only, or inferior, to 
societies alien from it; no regard is paid to the laws of tlie 
Church, and she who, by the order and commission of JesuB 
Christ, has the duty of teaching all nations, finds herself foi^ 
bidden to take any part in the instruction of the people. With 
reference to matters that are of twofold jurisdiction, they who 
administer the civil power lay down the law at their own will, 
and in matters that appertain to religion defiantly put aside 
the most sacred decrees of the Church. They claim jurisdiction 
over the marriages of Catholics, even over the bond as well as 
the unity and the indissotubiUty of matrimony. They lay handi 
on the goods of the clergy, contending that the Church cannot 
possess property. Lastly, they treat the Church with sacb 
arrogance that, rejecting entirely her title to the nature and 
rights of a perfect society, they bold that she differs in no 
respect from other societies in the State, and for this reasoo 
possesses no right nor any legal power of action, save thai 
which she holds 1^ the concession and favor of the government 
If in any State the Church retains her own right— and this witli 
the approval of the civil law, owing to an agreement publicly 
entered into by the two powers — ^men forthwith b^n to or; 
out that matters affecting the Church must be s^>arated f ron 
those of the State." 

Their object in uttering this cry is to be able to violate 
unpunished their plighted faith, and in all things to haw 
unchecked control. And as the Church, unable to abandon h^ 
chi^est and most sacred duties, cannot patiently put up witi 
this, and asks that the pledge given to her be fully and scrupi- 

-Sm Ch. n, a. 10. 
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lansij aeted tip to, contentions frequently arise between Hu 
ecclesiastical and the civil power, of which the issue commonly 
is, that the weaker power yields to the one which is stronger in 
human resources. 

Accordingly, it has become the practice and determination 
under this condition of public polity (now so much admired by 
many) either to forbid the Bcti<m of the Church alti^ether, or 
to keep her in check and bondage to the State. Public enact- 
ments ore in great measure framed wHh (bis design. The 
drawing up of laws, the administration of State affairs, the 
godless educaticm of youth, tbe spoliation and suppression of 
religions orders, the overthrow of the temporal power of the 
Boman Pontiff, all alike aim at this one end — to paralyze the 
action of Christian institutions, to cramp to the utmost the free- 
dom of Uie Catholic Church, and to curtail her every single 
prerogative. 

Now, natural reason itself proves convincingly that such con- 
cepts of the governoient of a State are wholly at variance with 
the truth. Nature itself bears witneas that all power, of every 
kind, has its origin from God, who is its chief and most august 
source. 

The sovereignty of the people, however, and this without any 
reference to Qod, is held to reside in the multitude; which is 
doubtless a doctrine exceedingly welt calculated to flatter and 
to inflame many passions, bat which lacks all reasonable proof, 
and all power of insuring public safety and preserving order. 
Indeed from the prevalence of this teaching, things have come 
to such a pass that many hold as an aVsIom of civil jurispru- 
dence that seditions may be rightfully fostered. For the 
opinitm prevails that princes ere nothing more than delegates 
chosen to carry out the will of the people; whence it necessarily 
follows that all things are as changeable as the will of tJie 
people, so that risk of public disturbance is ever banging over 
oar heads." 

To hold therefore that there is no difference in matters of 

religion between forms that are unlike each other, and even 

contrary to each other, most clearly leads in the end to the 

"Sse Ch. U, ■. 11. 
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rejection of all religion* in both theory and practice. And thia 
it the aame thing as atheinn, however it -may differ from it in 
name. Men who really believe in the existence of God most, 
in order to be consistent with themselves and to avoid absurd 
cmclorions, understand that differing modee of divine worship 
involving dissimilarity and conflict even on DMst important 
points, cannot all be equally probable, equally good, and equally 
acceptable to God. 

So, too, the liberty of thinking, «nd of publishing, whatao- 
ever each one likes, without any hindrance is not in iteelf an 
advantage over which society can wisely rejoice. On the con- 
trary it is die fountain-bead and origin of many evils. Liberty 
is a power perfecting man, and hence should have truth and 
goodness for its object. But the character of goodness and 
truth cannot be changed at option. These remain ever one and 
the same, and are no less unchangeable than Nature herself. 
If the mind assents to false opinions, and the will chooses and 
follows after what is wrong, neither can attain its native ful- 
ness, but both most fall from their native dignity into an abyss 
of corruption. Whatever, therefore, is opposed to virtue and 
truth, may not rightly be brought temptingly before the eye 
of man, much less sanctioned by the favor and protection of the 
law." A well-spent life is the only passport to Heaven, 
whither all are bound, and on this account the State is acting 
against the laws and dictates of nature whenever it permits die 
license of opinion and of action to lead minds astray from truth 
and souls away from the practice of virtue. To exclude the 
Church, founded by God Himself, from the business of life, 
from the power of making laws, from the training of youth, 
from domestic society, is a grave and fatal error. A State 
from which religion is banished can never be well regulated; 
and already perhaps more than is desirable is known of the 
nature and tendency of the so-called civil philosophy of life and 
morals. The Church of Christ is the true and sole teacher of 
virtue and guardian of morals. She it is who preserves in their 
purity the principles from which duties flow, and by setting 
forth most urgent reasons for virtuous life, bids na not only to 
-8«0l..n,..i!. Google 
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turn away from wicked deeds, bnt even to curb all movements '' 
of the mmd that are opposed to reaaon, even thou(rh they be 
not carried ont m action. 

To wish the Ghoreh to be rabject to the civil power in the 
ezerciK of her dnty is a great folly and a dieer injoatice. 
Whenever this is the cose, order is disturbed, for things nataral 
are pnt above things anpernatoral ; the many benefits which the 
Church, if free to act, would confer on society are either pre- 
vented or at least lessened in nnmber ; and a way is prepared 
for enmities and contentions between the two powers, with 
what evil result to both the issue of events has taught us only 
too frequently. 

Doctrines such as these, which cannot be approved by human 
reason, and most seriously affect the whole civil order. Our 
predecessors the Roman Pontiffs (well aware of what their 
apostolic office required of them) have never allowed to pass 
nncondenmed. Thus Gregory XVI in bis Encyclical Letter 
Mirari voa, of date Aogust 15, 1832, inveighed with weighty 
words against the sophisms, which even at his time were being 
publicly inculcated — namely, that no preference should be 
shown for any parttcalar form of worship; that it ie right 
for individuals to form their own personal judgments about 
religion; that each man's conscience is his sole and ell-safficing 
guide; and Qutt it is lawful for every man to pnblish his own 
views, whatever they may be, and even to conspire against the 
State. On the question of the separation of Church and Slate 
tlie same Pontiff writes as follows: "Nor can We hope for 
happier results either for religion or for the civil government 
from the wishes of those who desire that the Church be separated 
from the State, and the , concord between the secular and 
ecclesiastical authority be dissolved. It b clear that these men, 
who yearn for a tdiamelesB liberty, live in dread of an agree- 
ment which has always been fraught with good, and advanta- 
geous alike to sacred and civil interests." To the like effect, also, 
as occasion presented itself, did Pius IX brand publicly many 
false opinicms which were gaining ground, and afterwards 
ordered them to be condensed in summary form in order that 
in this sea -of error Catbolics might have a l%ht which they 



18 STATE AND CHUBCH 

might safely follow. It will suffice to indicate a few of them; 

Prop, ziz: "The Chnreh ia not s tme, perfect, and vholly inde- 
pendent society, poBBeesing its own nachsnging rights conferred npon 
it by its Divine Founder; but it is for the civil power to determine 
what are the riglits of the Chnreh, and the limits within which it may 
nse them." Prop, zxxix; "The State, as the origin and sonree of all 
rif^ta enjoys a ri^t that ia unlimited." Prop. Iv: "The Chnreh moat 
be separated from the Stat«, and the State from the Chnreh." Prop. 
Izxix: "It is nntme that the civil liberty of every form of worship, 
and the full power given to all of openly and publicly manifesting 
whatsoever opinions and thoughts, lead to the more ready eomiption 
of the< minds and morale of the people, and to the spread of the plagae 
idigions indifference."** 



Prom these proooancementa of the Popes it is evident that 
the origin of public power is to be soaght for ia God Himself, 
and not in the maltitade, and that it ia repngnant to reascMi to 
allow free scope for sedition. Again, that it is not lawful for 
the State, any more than tor the individual, either to disregard 
all religious duties or to hold in equal favor different kinds of 
religion: that die unrestrained freedom of thinking and of 
openly making known one's thoughts is not inherent in tiie 
rights of citizens, and ia by no tneaos to be reckoned worthy of 
favor and support. In like manner it is to be understood that 
the Church no less than the State itself is a society perfect in 
its own nature and its own right, and that those who exercise 
sovereignty ought not so to act as to compel the Church to 
become subservient or subject to them, or to hamper' her liberty 
in the management of hn* own ofFsira, or to despoil her in any 
way of the other privileges conferred upon her by Jesus Christ. 
In matters, however, of mixed jurisdiction, it is in the highest 
degree consonant to nature, as also to the designs of Ood, that 
so far from one of the powers aepsrating Hself from the other, 
or still less coming into conflict with it, complete harmony, such 
as is suited to the end for which each power exists, should be 
preserved between them. 

This then is the teaching of the Catholic Church concerning 
the constitution and government of the State. By the words 

"Bat Ch. II, •. 13. ^1 
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and decrees just cited, if judged diapaasioiuitely, no one of the 
several forms of goTernment ia in itself condemned, inasmuch 
as none of them contain anything contrary to Catholic doctrine, 
and all of them are capable, if wisely and justly managed, to 
inaare the welfare of the State. Neither is it blameworthy in 
itadf, in any manner, for the people to have a share, greater 
or less in the government : for at certaio times, and under cer- 
tain taws, snch participation may not only be of benefit to the 
citizens, bat may even be of obligation. Nor is there any 
reason why any one should accuse the Church of being wanting 
in gentleness of action or largeness of view, or of being opposed 
to real and lawful liberty. The Chnrch, indeed, deems it un- 
lawful to place the varions forms of divine worship on the 
same footing as the true religion, but does not, on that account, 
condemn those mlera who, for the sake of securing some great 
good or of hindering some great evil, allow psitiently custom or 
uaage to be a kind of sanction for each kind of religion having 
its place in the State." And in fact the Chnrch ia wont to 
take earnest heed that no one shall be forced to embrace the 
Catholic faith against his will, for, as St. Augustine wisely 
reminds us, "Han cannot believe otherwise than of his own 
free will." 

In the same way the Church cannot approve of that liberty 
which begets a contempt of the most sacred laws of Ood, and 
oaatB oEF the obedience due to lawful authority, for ttus is not 
liberty so mnch as license, and is most correctly styled by 
St. Angnstine the "liberty of self-ruin," and by the Apostle 
St. Peter the doak of malice. (Peter ii, 16.) Indeed, since it 
is opposed to reason, it is a true slavery, for whosoever eom- 
mitteth tin it the ilave of Hn. (John viii, 34.) On the other 
band, that liberty is truly genuine, and to be sought after, which 
in regard to the individual does not allow men to he the slaves 
of error and of passion, the worst of all masters; which, too, in 
public administration guides the citizens in wisdom and pro- 
vides for them increased means of well-being; and which, 
further, protects the State from foreign interference. 

■■emCb. n, •. u. ^ r 
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This faonor8bl« liberty, alone worthy of haman beings, the 
Church approves most highly and has never slackened her en- 
deavor to preserve, strong and unchanged, among nations. And 
in trnth whatever in the State is of chief avail for the common 
welfare; whatever has been usefully established to curb the 
license of rulers who are opposed to the true interests of the 
people, or to keep in check the leading authorities from unwar- 
rantably interfering in municipal or family affairs — whatever 
tends to uphold the honor, manhood, and equal rights of indi- 
vidoal citizens; — of all these things, as the monuments of past 
ages bev witness, the Catholic Church has always been the 
originator, the promoter, or the guardian. Ever therefore con- 
sistent with herself, while on the one hand she rejects that 
exorbitant liberty which in individuals and in nations ends 
in license or in throldnn, on the other hand, she willingly and 
most gladly welcomes whatever imi»wements the a|;e brings 
forth, if these really secure the prosperity of life here below, 
which is as it were a stage in the journey to the life that will 
know no ending. 

Therefore, when it is said the Church is jealous of modem 
political systems, and that she repudiates the discoveries of 
modem research, the charge is a ridiculous and groundless 
calumny. Wild opinions she does repudiate, wicked and 
seditious projects she does condemn, together with that habit 
of mind which) points to the beginning of a wilful departure 
fmn God. But as all truth must necessarily proceed from 
God, the Churoh recognizes in all truth that is reached by 
research, a trace of the divine iutell^ence. And as all truth 
in the natural order is powerless to destroy belief in the teach- 
ings of revelation, bat eon do much to oonflrm it, and as every 
newly discovered truth may serve to further the knowledge or 
the praise of God, it follows that whatsoever spreads the range 
of taiowledge will always be willingly and even joyfully wel- 
comed by the Church. She will always encourage and promote, 
as she does in other branches of knowledge, all study occupied 
with the investigation of nature. In these pursuits, should the 
human intellect discover anything not known before, the 
Church makes no oppositiim. She never objects to search being 
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nude for thuigB that iniiiiater to the refinements end comforts 
of life. So far indeed from opposing these die is now, as she 
ever has been, hostile alone to indolence and sloth, end earnestly 
wiahes that the talents of men may bear more and more abandant 
fmit by onltiTwtum and exercise. Moreover she gives enwrar- 
agement to every kind of ait and bandioraft, and through her 
influence, directing all strivings after prioress towards virtae 
and salvation, she labors to prevent man's intellect and industry 
from taming him away f nnn God and from heavenly things. 

All Ibis, thoof^ so reasonable and full of coonsel, finds little 
favor nowadays when States not only refose to conform to the 
roles of Christian wisdom, bat seem even anxious to recede 
fnHD them further and further on each successive day. Never- 
theless, since truth when brought to light is wont, of its own 
nature, to sproad itsdf far and wide, uid gradually take pos- 
seaaion of the minds of men. We, moved by the great and holy 
doty of Oar apostolic misaion to all nations, speak, as We are 
boond to do, with freedom. Our eyes are not closed to the 
spirit of the times. We repudiate not the assured and useful 
improvements of our age, but devoutly wish affaire of State to 
take a safer coarse than they are now taking, and to rest on a 
more firm foundation without injury to the true freedom of the 
people; for the best parent and guardian of liberty amongst 
men is truth. Tke truth tkall make you free. (John viii, 32.) 
If in the difScuIt times in which our lot is oast, Catholics will 
give ear to Us, as it behooves tbem to do, they will readily see 
what are the duties of each one in matters of opinion as well as 
action. As legarda opinion, whatever the Boman Fontifih have 
hitherto taught, or shall hereafter teach, must be held with a 
firm graap of mind, end, so often as occasion requires, must be 
openly profeased. 

Especially wit^ reference to the so-called "Liberties" which are 
so greatly coveted in these days, all must stand by the judgment 
of the Apostolic See, and have the same mind. Let no man be 
deceived by the outward appeuvnce of these liberties, but let 
eaeh one reflect whence these have had their origin, and by what 
efforts they are everywhere upheld and promoted. Experience 
has made ne well acquainted with their results to the State, 
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sinoe everywhere they h&ve borne fruits which the good and 
wise bitterly deplore. If there really exist anywhere, w if wfl 
in unagination conceive, a State, waging wanton and tyrannical 
war against Christianity and if we compare with it the modnn 
form of goTemment just described, this latter may seem the 
more endurable of the two. Tet, nndoobtedly, the principles 
on which such a govemm^it is grounded are, as We have said, 
of a nature which no one can approve. 

Seccmdly, action may relate to private and domestic matters, 
or to matter public. As to private affairs, the first duty is to 
conform life and condUct to the gospel precepts, and to refuse 
to shrink from this duly when Christian virtue demands some 
sacrifice difficult to make. All, mOTeover, are bound to love the 
Church as their comm<Hi mother, to obey her laws, promote her 
honor, defend her rights, and to endeavor to make her Teq>ected 
and loved by those over whom they Imivc authority. It is also 
of great moment to the public welfare to take a prudent i>art 
in the business of municipal administration, and to endeavor 
above all to introduce effectual measures, so that, as becomes s 
Christian people, pnblic provision may be made for the instruc- 
tion of youth in religiwi and true morality. Upon these things 
the well-being of every State greatly depends. 

Furthermore, it is in general fitting and salutary that 
Catholics should extend their efforts beyond this restricted 
sphere, end give their attention to national ptJitics. We aay 
in general, because these Our precepts are addressed to all 
nations. However, it may in some places be true that, for moat 
urgent and just reasons, it is by no means expedient for Catholics 
to engage in public affairs or to take an active part in politics. 
Nevertheless, as We have laid down, to take no ^are in pnblic 
matters would be equally as wrong (We speak in general) as 
not to have concern for, or not to bestow labor upon, the com- 
mim good. And this alt the more because Catholics are 
admoni^ed, by the very doctrines which they profess, to be 
upright and faithful in the dischsige of duty, while if they hold 
aloof, men whose principles i^er but small guarantee for the 
welfare of the State will the more readily seize the reins of 
govemmeot. This would tend also to the injury of the 
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Chrutian raUgitm, forumncfa as thoee would come into power 
who are imdiy duposed towards tlie Gbarch, and those who are 
willing to befriend her would be deprived of all infiuenoe. 

It follows therefore dearly that Catholics have just reasons for 
takii^ part in the conduct of public affairs." 

For in so doing they oaanme not the responsibility of approv- 
ing what is blameworthy in the actual methods of government, 
bat ae^ to tnm these very methods, so far as poasiUe, to the 
genuine and true public good, and to use their best endeavors 
at the same time to mfnse, as it were, into all the veins of the 
State the healthy sap and blood of Christian wisdom and 
virtue. The morals and ambitions of the heathens differed 
widely fnan those of the Qospel, yet Christians were to be seen 
living undeAled everywhere in the midst of pagan superstition, 
and, while always true to themselves, coming to the front boldly 
wherever an opening was presented. Modds of loyalty to their 
mlers, sntKnissive, so far as was permitted, to the sovereign 
power, they abed around them on every side ft halo of sanctity ; 
they strove to be helpful to their brethem, and to attract others 
to the wisdom of Jeaus Christ, yet were bravely ready to with- 
draw from public life, nay, even to lay down their life, if they 
could not without loss of virtue retain honors, dignities, and 
offices. For this reason Christian ways and manners speedily 
found their way not only into private houses but into the camp, 
the senate, and even into the imperial palaces. "We are but 
of yesterday," wrote Tertulliac, "yet we swenn in all your 
institutiona, we crowd your cities, islands, villages, towns, 
assemblies, the army itself, your wards and corporatitms, the 
palaee, the senate, and the law courts." So that the Christian 
faith when once it became lawful to make public profession of 
the Gospel, appeared in most of the cities of Europe, not like 
ao infant crying in its cradle, but already grown up and full 
of vigor. 

In these our d^s it is well to revive these examples of our fore- 
fathns. First and foremost it is the duty of all C»tholios 
worthy of the name end wishfol to be known as most loving 
children of the Church, to reject without swerving whatever 

'B^Ch.U,».lS. Cooqlc 
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u ineonautent witii so fair a title; to make me of popular insti- 
tations, so far as can honestly be done, for the advanoement of 
truth and righteouaness ; to strive that liberty of action diall 
not tranGgress the bounds marked out by nature and the law 
of Ood ; to endeavor to bring back all civil society to the pattern 
Vand form of Christianity whieb We have described. It is barely 
possible to lay down any fixed method by which such purposes 
are to be attained, because the means adopted most suit places 
and times widely differing from one another. Neverth^eas, 
above all things, unity of aim must be preserved, and similarity 
must be sought after in all plana of action. Both these objects 
will be carried into ^ect without fail if all will follow the 
guidance of the Apostolic See as their rule of life and ob^ 
the bishops whcmi the Holy Qhost has placed to rule the Church 
of God. {Acts zz, 28.) The defoice of Catholicism, indeed, 
necessarily demands that in the profession of doctrines tau^t 
by the Church all shall be of one mind and all steadfast in 
believing; and care must be taken never to connive, in any 
way, at f^se opinicma, never to withstand them less streuoudy 
than truth allows. In mere matters of opinion it is permissible 
to discuss thmgB with, moderation, with a desire of searching 
into the truth, without unjust suspicion or angry recriminations. 

Hoioe, lest concord be br'Aen by rash charges, let this be un- 
derstood by all, that the integrity of Catholic faith cannot be 
reconciled with opinions veiling on Natundism or nationalism, 
the essence of winch is lAterly to sterilize Christianity, and to 
install in society the supremacy of man to the exclusion of Qod. 
Further, it is unlawful to follow one line of conduct in private 
and another m pnblic, respecting privately the authority of the 
Church, but publicly rejecting it; for this would amount to 
joining together good and evil, and to putting man in coi^iel 
witli himself; whereas be ought ohraye to be consistent, and 
never in die least point nor in any condition of life to swerve 
fnmi Christian virtue. 

But in matters merely political, as for instance the best form 
of government, and this or that system of administration, a 
differ^iee of opinion is lawful. Those, therefore, whose pieQ^ 
ii in othra respects known, and whose minds are ready to aooept 
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in all obedience the decress of the Apostolic See, cannot in 
justice be accounted u bad men because they disagree as to 
subjects We have mentioned; and still graver wrong will be 
done tliem, if — aa We have more than once perceived with regret 
— they are accused of violatii^, or of wavering in, the Catholic 
faith. 

Let this be well borne in mind by all who are in the habit 
of publishing their opinions, and above all by journallflts. In 
the endeavor to secure interests of the highest order there is no 
room for internal strife or party rivalries; since all should 
aim with one mind and purpose to make safe that which is the 
common object of all — the maintenance of Religion and of the 
State. If, therefore, there have hitherto been dissensions, let 
them heneefortb be gladly buried in oblivion. If rash or 
injariona acts have been committed, whoever may have been at 
fault, let mutual charily make amends, and let the past be 
redeemed by a special submission of all to the Apostolic See. 

In this way Catholics will attain two most excellent results : 
they will become helpers to the Church in preserving and propa- 
gating Christian wisdom; and they will confer the greatest 
benefit oa civil «ociety, the safety of which is exceedingly 
imperilled by evil teachings and bad passions. 

This, Venerable Brethren, is what We have thought it Our 
duty to expound to ail nations of the Catholic world touching the 
Christian constitution of States and the duties of individual 
citizens. 

It behooves Us now with earnest prayer to implore the pro- 
tection of Heaven, beseeching Ood, who alone can enlighten t^e 
minds of men and move their will, to bring about those happy 
ends for which We yearn and strive, for His greater glory and 
the general salvation of mankind. As a happy augury of the 
divine benefits, and in token of Our paternal benevolence, to 
you. Venerable Brothers, and to the clergy and to the whole 
people committed to your charge and vigilance, We grant 
lovingly In the Lord the Apostolic Benediction. 
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2. COMMENTS ON THE "CHRISTIAN CONSTITUTION 
OP STATES" 

Bt Rev. John A. Ryan, D.D. 

1. (p. 3) Thk Moral Authowtt of Goveenhents 

The principle laid down in this paragraph is Bometimes con- 
fused b; ignorant persons with the tbeoiy of "the divine Tig:ht 
of kings. ' ' The resemblance between the two doctrinea is entirely 
snperflcifll. In Its logical and best known form, the latter 
doctrine comes down to us from King James I, of EngUmd. 
He maintained that his right to rule was conferred upon him 
by God directJy and pomtively. That is to say, God did not 
bestow that power upon the king because the latter waa desig- 
nated by the people, nor because he was the . constitutional 
heir to the throne, nor on account of any other fact, event, or 
situation. God selected and gave authority to the King 
(James I and every other king) by direct and positive actiMi, 
independently of biunan wills or institutions, just as he chose 
and empowered Saul to rule over Israel. (See The Political 
Works of James I. Harvard Univermty Press; 1918.) Hence 
the king rules by divine right in tt« complete sense of that 
phrase. The refutation of this theory, and the statement of the 
Catholic theoi7 concerning the manner in which moral authority 
is conferred upon the ruler, are presented in subsequent pages 
of this volume. 

In the paragraph that we are discussing, Pope Leo declares 
that the authority to rule comes from God, indeed, but points 
out that it arrives by way of nature. It is not conferred by 
a divine act of supernatural intervention, as asserted by King 
James. Ruling authority, divinely sanotioned, comes into 
existence as a necessary consequence of the nature and end of 
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human beings. They cannot live right and reasonable lives 
without civil society; civil society cannot function effectively 
withont a governing authority ; therefore, the latter, just like 
political society itself, is necessary for human welfare, and con* 
seqaently sanctioned and ratified by the Creator and Governor 
of the human race. Hence the political ruler has true moral 
authority to govern, "and the citizens or subjects have a moral 
obligation to obey. 

The antbority and ordinances of the rulers of a State are 
quite different from the authority and r^ulations of the 
president of a literary society or the leader of a whist club. 
Civil laws are, gener^ly speaking, binding in conscience, for 
the simple reason that they .proceed from functionaries who bold 
power from Ood, "the Sovereign Ruler of all." Since only 
Qod has ihe authority to impose moral obligation apon human 
beings, political rulers can enact morally obligatory ordinances 
only because their authority is derived from Him. In this 
docteine the autiiority of the government and the obligations 
of the governed are placed' far above considerations of mere 
expediency, of arbitrary caprice, or of physical might.^ 

■Whether the authority of the political ruler, as thus ex- 
pounded, may be c^Ied a "divine right," is objectively a 
question of language. In itself the phrase is not inappropriate. 
Owing, however, to its association with the false and decid«dly 
unpopular theory of James I, it should he avoided and repudi- 

' ' ' Tbe trna remedy for many of the diMrders with which ws ftre troubled, 
ii to be found In a clearer uuderrtauding of eivU aothoritr. Bulerg Kud 
people ftlike must be guided t^ the truth thet the State la not merely an 
inTentiou of human forethought, that ita power it not created bj human 
agreement or even by nature's device. Destined as we are by our Maker 
to live togetlier In aoelal Intepconrae and mutual co-operation for the fal- 
fllment of our duties, the proper development of our faealties and the 
adequate aatiifaetion of oar wanta, our asaociation can be orderly and 
proapennj only when the wiUs of the many are directed by that moral 
power which we call authority. This ie the unifying and co-ordinating 
principle of the aoeial structure. It hae ite origin bi Qod alone. In whom 
it shall be vested and by whom exercised, is determined in varions ways, 
■ometlnHe by the outcome of eireumstaneei and providential events, eome- 
timea by the express will of the pei^Ie. But the right which It possesses 
to legislate, to ezeente and administer, Is derived from Ood himself. " — 
(From the Pastoral Letter of the Ameriean Eierareby, 19S0.) 
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ated by all who reject that theory. Moreover, we mnst remem- 
ber that the "divine right" to govern, in. the explanation ol 
Pope Leo, attaches quite as truly to the president of a repoldic 
as to tlie head of a monarchy. 

The principal concern of Pope Leo in this paragraph is not 
to show precisely how moral authority is conferred upon a 
ruler or govermnent, hat rather to point oat the fact and the 
nature of that authority. For the right ordering of human life 
it is necCBsary that civil society ehould exist, that government 
sfaonld function, and that governmental ordinBiiees dionld 
impose moral obligations. That is alt that Pope Leo says con- 
cerning the manner in which moral authority comes to the 
ruler. The conditions that are necessary to justify the posses- 
sion and exercise of political power by any individual or group 
of individuals, — whether there must be a popular election or 
some other manifestation of the will of the people, whether 
certain constitutional forme must be observed, whether the 
ruler derives hia credentials from a happy coacatenation of 
events, — are questions that Pope Leo does not touch in this 
place. Nor does he assert or imply that every actual ruler is 
legitimate and therefore possessed of moral authority. He 
merely assumes the case of & government that ia l^itimately 
established, and points out the moral character of its authority. 
His statranents are directed against those who would deny the 
ethical nature of political power, not against any particular 
theory of the way in which it legitimately reaches the ruler. 



2. (p. 3) Vabious Fobhs of Governuent 

Two important principles are contained in the 0rst two 
sentences of thia paragraph. None of the three classical forms 
of government (monarchy, aristocracy, democracy) nor any of 
their modifications or combinations, is morally unlawful or 
onfavorably regarded by the Cathoiic Church. It is true that 
many Catholic writers have defended the monarchical as superior 
to t^e other forms, but the Chnrch has never ofBciaitly sanctimed 
such a view, nor formally expressed a preference for any of the 
other polities. , -■ \ 
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The aecond important principle in this aUtement of Pops 
Leo coneema the sapreme test of a good form of government. 
That test is the general welfare. Since this is the end of all 
government, any fonn of polity that promotes it in any given 
circanutance is morally legitimate and reasonable. By impli- 
cation, therefore, a form of government which is destructive 
of the general welfare is not legitimate and ought, through 
lawful means, to be supplanted by some other form which will 
attain the true end of a political society. 

3. (p. 4) Public Pbopession or Reliqion by the State 

To ibe presmt generation this is undoubtedly ' ' a hard saying. ' ' 
The separation of Church and State, which obtains substantially 
in the majority of countries, is generally understood as for- 
bidding the State to make "a public profession of religion." 
Nevertheless, the logic of Pope Leo's argument is unassailable. 
Men are obliged to worship Ood, not only as individuals, but 
also as oi^anized groups. Societies have existence and functions 
over and above the existence and functionfi of their individual 
members. Therefore, they are dependent upon God for their 
corporate existraice and functions, and as moral persons owe 
corporate obedience to His laws, formal recognition of His 
authority, and appropriate acts of worship. To deny these 
propositions is to maintain the illogical position that man owes 
God religions worship under only one aspect of his life, in only 
one department of his life. 

Since the State is by far the most important of the secular 
societies to which man belongs, its obligation to recognize and 
profess religion is consideraUy greater and stricter than is 
the case with tbe lesser societies. And the failure of the State 
to discharge this obligation produces evil results of correspond- 
ing gravity. It exhibits in most extensive proportions the 
destructive power of bad exampla* 

*"TIie 8tst« itseU (honld be the first to appreciate the impoitanee of 
religion for the piewrrttion of the common weal. It can ill afford at any 
time, and leait of all in the preseM eonditioD of the world, to reject the 
aariitanee which Chriatianity offera for the maintenance of pea<« and 
«rd». 'Let prineee and nilera of the people,' saya Pope Benedict XV\^J 
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The logic of Pope Leo's position receives atroog confirmation 
from the attempts that have been made to enforce conaistemtly 
the opposite theory. In goTermnenta which profess abaolnte 
neutrality toward religu>n, the actaai policy is one of hostility. 
This is shown in a hundred ways (some of them open and some 
quite subtle) in the recent history of France, and of some of 
the countries south of the United States. Such a policy is logi- 
cally defensible on no theory exc^t Atheism. It is conceivable 
that a State might explicit9y adopt the opinion that there is 
no God, and therefore prohibit divine worship as injurious to 
the public welfare. The practice of repression would follow 
logically from the theoretical position. But the persecuting 
governments to which refer^ice has just been made, have not 
had the courage, or the hardihood, to support their practical 
policy by a frank avowal of the corresponding theory. As a 
consequence, they exhibit a contradiction between theory and 
practice, and demcmstrate t^e impossibility and unveracity of 
the theory of neutrality. 

The State cannot avoid taking an attitude toward religion. 
In practJce that attitude will necessarily be positive, either for 
or agaiust. There can be no such actual policy as impartial 
indifference. 

This proposition receives further confirmation from the atti- 
tude of those States which refrain from any formal acceptance 
of religion in theory, and yet accord it some measure of recogni- 

' bear thia in mind uid bethink thenuslTes whether it be wise and ulntuy, 
either for public authority or for the natioiu tbeouelveB, to set aaide th« 
holy religioD of Jenu Chriat, in nhieh that very authority may ftad meh 
powerful rapport and defense. Iiet them eeriouily consider whether it be 
the part of political wisdom to exclade from the ordinanee of the State 
and from public instruction, the teaching of the Qoapel and of the ChnnK! 
Only too well does experience show that when religion is banished, human 
authority totters to Its fall. That which happened to the first of our race 
when he failed in his duty to Ood, usually h^tpens to nations as well. 
Scarcely had the will In him rebelled against Qcd when the passions arose 
in rebellion against the will; and likewise, when the rulers of the people 
disdain the authori^ of God, the people in turn despise the authority of 
men. There remains, it is trite, the usual expedient of suppressing rebell- 
ion by force; but to what effeett Force subdues the bodies of men, not 
their souls' " (Encyc, Ad beatiMtiTni, November 1, 1D14). — From tke 
Pastoral Letter of the American Hieranhy, 1920. 
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tioa in practice. The policy of the United States ia the most 
conspicnoDS and si^ificant. Our Federal and State constita- 
tions forbid the legal establiahment of any form of religion, 
thereby ensuring the separation of Church and State, and 
apparently making inevitable a policy of neatrality or indiffer- 
ence. Nevertheleaa, onr Federal and State governments have 
never adopted snch a policy. Their attitude has been one of 
positive friendliness toward religion. Some of the manifesta- 
tions and expressions of this policy are : The appointment of an 
annnal day of public ihankHgiving by the President of the 
United States and the Qovernors of the several States; the 
employment of chaplains to open with prayer the sesions of 
the National and State legiatatures ; the provision of chaplains 
for the Army and Navy; the exemption of chnrch property from 
taxation; the general policy of promoting the interests of 
rriigi(Hi, and many other acts and practicea, for example, the 
recent action of the school board of New York City in placing 
the school buildings at the dnposal of the various denominations 
for the purpose of giving religious instruction. 

These institutions and practices are in fact what Pope Leo 
calls "a public profession of religion." As compared with the 
degree of recognition accorded in a formall union of Church 
and State, th^ are, indeed, feeble and inconspicuous. Never- 
theless, they do exemplify the principle. "The public pro- 
fession of religion," is BuBceptible of very many forms and 
degrees, from the adoption, BUpport, and toleration of only 
one creed, to the slight manifestations of recognition ^own by 
countries which do not go even as far as the United States. 

It is not here contended that the latter kind of attitude is 
normal, or desirable in the abstract. The point to be kept in 
l&ind is that the principle laid down by Pope Leo is not to be 
contrasted with the policy of separation of Church and State. 
His principle is directly and universally opposed only to a 
policy of specious neutrality, which in practice is always a 
poli<^ of hostility. To assume that "the public profesnon of 
religion" always calls for something radically different from 
the arrangement o'btaining in the United States is to be guilty 
of ccmfnsed thinking and to ignore important facts of experience, t 
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4. (p. 4) Attitude of the State Toward the Church 

But Pope Leo goes further. He declares tbat tbe State must 
not only "have care for religion," but recf^nize the true 
rdigion. This means the form of religion professed by the 
Catholic Church. It is a thoroughly logical position. If the 
State is nnder moral compulaion to profess and promote religion, 
it is obviously obliged to profess and promote only the religion 
that is true; for no individual, no group of individuals, no 
society, no State is justified in supporting error or in aocording 
to error the same recognition as to truth.* 

Those who deny this principle may praotically all he included 
within three claases: First, those who hold that truth will by 
its own power speedily overcome error, and that the State should 
consequently assume an attitude of impartiality toward both; 
second, those who assume that all forms of religion are equally 
good and true; third, those who hdld that it is impossible to 
know which is the true one. The first theory is contradicted 
and refuted by the per^stence of a hundred errors side by side 
with truth for centuries. In the long run and with sufficient 
enlightenment, truth will be sufficiently mighty to prevail by 
its own force and momentum, but its victory can be greatly 
hastened by judicious assistance from the State and, indeed, 
from every other kind of organized social power. The success- 
ful opposition of the Churdi to the Protestant Reformation in 
those countries where the Church had the sympathy and asust- 
ance of the State, is but one of a vast number of historical 
illustrations. Against the theory tbat all forms of religion are 
equally sound, it is sufficient to cite the principle of contra- 
diction; two contradictory propositions cannot be true, any 
more than yes can be identified with no. Finally, it is not 
impossible to know which religion is the right one, inasmuch as 
the Church of Christ comes before men with credentials aafficient 
to convince all those who will deliberately examine the evidence 
with a will to believe. The ai^punent and the proofs are sbm- 
marized by Pope Leo in the paragraphs immediately following 

>Cf. CardiDat BiUot, De Eoetefia Chritti, qn. zix, which is k reeent *sd 
eomprehemive pr«aent&tioii of the whole nibJMt. 
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the one now under conBideration, Such is the objective logic of 
the situation. In a particular eaae the public authorities can 
reject and frequently have rejected the evidence for the divinity 
of the Catholic Church. 

It is not of auch rulers or such States that Pope Leo is speak- 
ing in thia part of the encyclical. The principle that he is here 
defending has complete and unconditional application only to 
Catholic States. Between these and the Cathc^ Church the 
normail relation is that of formal agreement and mutnal sup- 
port; in other words, what is generally known as the union 
of (%uri± and State. In his encyclical on "Catholicity in the 
United States," t^e same Pope gave generous praise to the 
attitude of our government .and laws toward religion, but 
immediatdy added : 

"Yet, thou^ all this is true, it would be very erroneous to 
draw t^e conclusion that in America is to be sought the type 
of the most desirable status of the Church, or that it would be 
universally lawful or expedient for State and Church, to be, 
as in America, dissevered and divorced. The fact that Catho- 
licity with you is in good condition, nay, is even enjoying a 
prosperous growth, is by all means to be attributed to the 
fecundity with which God baa endowed His Church, in virtue 
of which unless men or circumstances interfere, she spontane- 
ously expands and propagates herself; but she would bring 
forth more abundant fruits if, in addition to liberty, she enjoyed 
the favar of the laws and the patronage of public authority." 

OocasTooally some Catholics are found who reject this doctrine 
on the ground that alliances between Churcb and State have 
done more harm than good. Space is wanting here for an 
adequate discuaicm and refutation of t^is contention. Nor is 
a formal criticism necessary. Men who take this position are 
indulging in what the li^cians call "the fallacy of the par- 
ticular instance." Because they find some forms of union 
between Church and State working badly in some countries for 
certain periods of time, they rush to the conclusion that all 
forms are bad, at all times, in all countries. An adequate 
evatluation of the arrangement, a judicious weighing of the good 
^ects gainst the bad efifects, supposes a knowledge of history!^ 
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far mwe oomprelienmve than ia poeGeased by any of these eritica 
Men who lack this knowledge ought to show a becoming modesty 
and hesitancy in making any general pronouncement on the 
complex ^ects of this policy. 

One observation may be made which is ealeolated to preveot 
mnch mificonception and false reasoning on this stAject. It is 
that tbe principle of union between Church and State is not 
necessarily dependent upon any particular form of utiion tluU 
has actiiaUy been in operation. When men toud&aai the prin- 
ciple t>ecanse they see that State support of the clergy, or State 
nomination of bishops, has in certain cases been harmfid to the. 
Chnroh, they are laboring under a false assomption. Neither ' 
of these particular arrai^emeots is required by the principle. 
Other critics identify the principle with the particular applies- . 
tion of it that obtained in the Middle Ages. This aasumption, is 
likewise illogical and incorrect. The distinguishedl German 
theologian, Father Pohle, writes thas; "The intimate eon- 
nection of both powers daring the Middle Ages was oidy -a . 
passing and temporary phenomenon, arising neither frran the 
essentia] natare of the State nor from that of the Charch."* . 
In the same article, he points out three grave evil results of , 
this intimate connection ; namely, excessive meddling by eoclesias- . 
tical authorities in political affairs, conflicts between the two 
powers which produced diminished popular respect for both, 
and "the danger that the clergy, trusting blindly to the inter- 
ference of tbe secular arm in their behalf, may easily sink 
into dull re«gnati<»ir and spiritual torpor, while the laity, owii^ 
to the religions surveiUamje of the Stated, may develop rather . 
into a race of religious hypocrites and pietists than into inwardly 
convinced Christians." 

AH that is essentially comprised in the union of Church and 
State can be thus formulated: 'The State should officially 
recognize tiie Catholic religion as the religion of the common- 
wealth; accordingly it should invite the blessii^ and the 
ceremonial participation of the Church for certain important 
pi:d)l>c functions, as the opening of legislative sessions, the erec- 
tion of public buildings, etc., and delegate its officials to attend 

'CathdUo Enc]feU)p«dia. Article, "Toleration." 
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-certain of the more important festivcil celebratioiiB of the 
Cfaorch; it fihould recognize and sanction the laws of the 
Church; and it Bhonld protect the rig-hts of the Chnrch, and 
the religions as well as the other rights of the Church's membera. 

"^o Does State recognition of the Catfat^ic religion necessarily 
imply Hmt no other religion should be tolerated t Much depends 
upon cireomstanees and much depends upon what is meant by 
toleration. Neither unbaptized persons nor those born into a 
nbn-Cstholic sect, should ever be coerced into the Catholic 
Church. This would be fundamentally irrational, for belief 
depends upon the will and the will ia not subject to physical 

' compulsion. Should such persons be permitted to practice their 
own form of worshipT If these are carried on within the family, 
or in. mcb an inconspicuous manner as to be an occamon neither 
ot scandal nor of perversion to the faithful, they may properly 
be tolerated by the State. At least, this ia the approved Catholic 
doctrine concerning the religious rites of the non-baptized. Only 
those religions practices of unbelievers which are contrary to 
the natural law, such as idolatry, human sacrifice and debauch- 
ery, should be repressed.* The best indication of the Church's 
attitude on this question is the toleration and protection accorded 
all through the Middle Ages to Judaism and Jewish wor^ip by 
the Popes in their capacity of civil rulers of the Papal States. 
The same principle regarding freedom of worship seems fairly 
applicalble to baptized persons who were bom into a non- 
Catholic sect. For their participation in false worship does 
not neceaearily imiply a wilful affront to the true Church nor 
a menace to public order or social welfare. In a Catholic State 
which protects and favors the Catholic religion and whose 
citizens are in great majority adherents of the trae faith, the 
religious performances of an insignificant and ostracized sect 
will constitute neither a scandal nor an occasion of perversion 
to Catbcrfies. Hence there exists no sufficient reason to justify 
the State in restricting the liberty ot individuals. 

Quite distinct tnnn the performance of false religious worship 
and preaching to the members of the erring sect, is the prop^a- 
tion of the false doctrine among Catholics. This could become 
■Cf. Sdhm, De Fide, diip. xriii, tec. 4, No. 9, 10. C\h)Q[c 
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a aoarce of injurT', a positiye menace, to the rel^ious welfare 
of true believers. Aj^inst auch an evil they have a ri^t of 
protection by the CathtJic State. Od the one hand, this propa- 
ganda is harmful to the citizens and contrary to public welfare ; 
on the other hand, it is not amon^ the natural rights of the 
propagandists. Rights are merely means to rational ends. Since 
DO rational end is promoted by the dissemination of false doc- 
trine, there exists no right to indulge in this practice. The 
fact that the individual may in good faith think that his false 
religion is true gives no more right to propagate it than the 
sincerity of the alien anarchist entitles him to advocate his 
abominable political theories in the United States, or than the 
perverted ethical notions of the dealer in obscene literature 
confer upon him a right to corrupt the morals of the community. 
No State could endure on the basis of the theory that the citizen 
must always be accorded the prerogative of doing whatever he 
thinks right. Now the actions of preaching and writing are at 
(mce capable of becoming quite as injurious to the community 
as any other actions and quite as subject to rational restraint.' 
Superficial champions of religious liberty will promptly and 
indignantly denounce the foregoing propositions as the essence 
of intolerance. They are intolerant, but not therefore unreason- 
able. Error has not the same rights as tnith. Since the pro- 
fession and practice of error are contrary to human welfare, 
how can error have rights! How can the voluntary toleration 
of error be justified! As we have already pointed out, the 
men who defend the principle of toleration for all varieties of 
religious opinion, assume either that all religions are equally 
true or that tlie true cannot be distinguished from the false. 
On no other ground is it logically possible to accept the theory 
of indiscriminate and universal toleration. 

* In its dniiion HUHtaining the law for the BupprcMion of polygani; In 
Dtah, the United States Supreme Court thus characterbed the propagation 
of the doctrine of pol7gamj: "The eiistenee ol such a propaganda is a 
blot on our civiKzation. The organization of a eommnnit; for the spread and 
praotiee of poljgam; is, in a measure, a return to I>arbarisiti. It la eoa- 
trary to the spirit of Chriaitianity and of civili«atioa 'which Christianity 
haa produced In the Weatonk world." Late Corporation of the Church of 
Jetut Chriet vt. United State; 136 U. 8. 1. 
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Ti> the objection that the foregoing ailment can be tamed 
against Catholics by a uon-Catholic State, there are two replies. 
First, if aueh a State should prohibit Catholic worship or 
preaching on the plea that it was wrong andrnjuriotu to the 
eoBunanit7, the assumption would be falae-TtEerefore, the two 
cases ore not parallel. Second, a Protestant State could not 
logically take snch an attitude (although many of them did so 
in former centariea) because no Protestant sect claims to be 
infallible. Besides, the Protestant principle of private judg- 
ment logic^ly implies tliat Catholics may be right in their 
religious convictians, and that tbey have a right to hold and 
preach them without molestation. 

Snch in its ultimate rigor and complete implications is the 
Catholic position concerning the alliance that should exist 
between the Chnrch and a Catholic State. While Its doctrinal 
premises will be rejected by convinced non-Catholics, its logic 
cannot he denied by anyone who accepts the unity of religious 
truth. If there is only one true religion, and if its possession 
.is the most important good in life for States as well as individ- 
uals, then the public profession, protection, and promotion of 
this religion and the legal prohibition of all direct assaults 
apon it, becomes one of the most <Aivious and fundamental duties 
of the State. For it is the business of the State to safeguard 
and promote human welfare in all departments of life. In 
the words of Pope Leo, "civil society, established for the com- 
mon welfare, should not only safeguard the well-being of the 
community, but have ^Iso at heart the interests of its individual 
members, in sni^ mode ss not in any way to hinder, but in 
every manner to render as easpy as may be, the possession of 
that highest and unchangeable good for which all should seek."' 

In practice, however, the foregoing propositions have full 
application only to the completely Catholic State. This means 
a political community that is either exclusively, or almost exclu- 
sively, made up of Catholics. In the opinion of Father Pohle, 
"there is good reason to doubt if there still «ists a purely 
Catholic State in the world." The propositions of Pope Pius IX 
condemning the toleration of non-CaUiolie sects do not now, saya 

' 8*pra, page 6. Vi(HM^IC 
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Fatlier Pohle, ' ' apply even to Spain or the South American repub- 
lics, to say nothing of countries poBBcasing a greatly mixed popn- 
lation." He lays down the following general rule: "When 
several religions have firmly established themselves and taken 
root in the same territory, nothing else remains for the State than 
either to exercise tolerance towards them all, or, as conditions 
exist today, to make complete religious liberty for individuals 
and rdigioua bodies a principle of government."' Father 
Moulart makes substantially the same statement : " In a word, it 
is neceesary to extend political toleration to dissenting aeeta 
which exist in virtue of a fact historically accomplished."* 

The reasons which justify this complete religious liberty fall 
under two heads: First, rational expediency, inasmuch as the 
' attempt to proscribe or hamper the peaceful activities of estab- 
lished religions groups would be productive of more harm than 
good ; second, ^e positive provisions of religiotis liberty found 
in tbe c(mstitutiom of most modem StatM. To quote Father 
Pohle once more: "If religious freedom has been accepted and 
sworn to as a fundamental law in a constitution, the obligation 
to show this tolerance is binding in conscience." The principle 
of tolerance, he continues, cannot be disregarded even by Catho- 
lic States "without violation of oaths and loyalty, and without 
violent internal convulsions."" 

But constitutions can be changed, and non-Catholic sects may 
decline to such a point that the political proscription of them 
may become feasible and expedient. What protection would 
they then have against a Catholic State t The latter could 
logically tolerate only such religious activities as were confined 
to the members of the dissenting group. It could not permit 
them to carry on general propaganda nor accord their organiza- 
tion certain privil^es that had formerly been extended to aU 
religious corporations, for example, exemption from taxation. 
While all this is very true in logic and in theory, the event of 
its practical realization in any State or country is so remote 
in time and in probability that no practical man will let it 

'Catholic Sn^iniUiptdia, loc eit. 

•L'BffUte t I'Etat, p. 311 (Puia, 1887). 

"^•«**- r,o,„-,,n,GoO(^lc 
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disturb his equanimity or affect hk attitude toward those who 
differ from him in religions faith. It is true, indeed, that some 
zealots and bigots will continue to attack the Church because 
they fear that some five thousand years hence the United States 
may become overwhelmingly Catholic and may then restrict 
the freedom of non-Catholic denominations. Nevertheless, we 
cannot yi^d up the principles of eternal and unchangeable 
truth in order to avoid the enmity of snch unreasonable persons. 
Moreover, it would be a futile poliey ; for they would not Uiink 
na sincere. 

Therefore, we shall contMue to profess the true principles of 
the relations between Church and State, confident that the great 
majority of our fellow citizens will be sufficiently hononfttle 
to respect our devotion to truth, and sutSciently realistic to see 
that the danger of religions intolerance toward non-Catholica 
in the United States is so improbable and so far in the future 
that it should not occupy their time or attention. 

5. (p. 6) CoiiPAEATivB DiQNrrr of Church ani> State 

No one who accepts the proposition that the Son of God 
founded a church to teach religion and bring souls to Heaven, 
can logically reject the principle laid down by Pope Leo in 
this paragraph. The spiritual and eternal interests of men are 
surely more important than their material and temporal inter- 
ests; Aerefore, the society which deals with and promotes the 
former is more exalted than the society which cares for the latter. 
Empathically, then, the Church is "not inferior to the civil 
power." 

For upwards of a century, however, the theory has been 
nphdd by numerous writers on political science, and put in 
practice by many civil governments, that the State, not the 
Church, is the supreme social oi^anization in the world. This 
theory asswaea its most extreme and consistent forms in tiie 
Hegelian conception of the omnipotent State and in the Austin- 
ian theory of sovereignty. According to Hegel, the State is the 
highest manifestation and development of the universal reason; 
to it all individuals and all social institutions are subordinate, i 
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and from it they all derive their importance and the justification 
of their existence. Hence the State is the highest institution 
on earth. According to the Engli^ political theorist, John 
Austin, the sovereignty of the State is unlimited. Every inde- 
pendent State is legally sovereign within its own territory, since 
it is not subject to other States, nor subordinate to any part 
of itself or any society within itself. While sovereignty thus 
defined is a purely legal concept, inasmuch as it merely describes 
the legal sapremacy of each State over its own territory and 
the mutual independence of all States, it has been expanded 
80 as to include moral implications. Is a sovereign State inde- 
pendent, not merely of other States, but of the moral law and 
the ordinances of religion f May a State reasonably do anything 
that it has the constitutional authority to do, regardless of the 
claims of individuals or societiest The answer given to these 
questions by most political theorists and by many political rulers 
has been in the affirmative. It has been in effect that the 
■overeignly of Ae State is not only legally but morally unlim- 
ited. The State is supreme and may do what it pleases. Among 
the English speaking peoples^ as well as in Germany, the theory 
of State absolutism has made considerable progress both in 
theory and in practice. 

From this point of view, the Church appears as not simply 
the less important of the two great societies, but merely one of 
several private associations existing within and subordinate to 
the State. On the other hand, the State is regarded as the 
highest expression of social life, co-extensive and aJl ^ut identical 
with human society itself. To it is attributed the moral author- 
ity and supremacy that men once acknowledged as the pre- 
rogative of the Church, It usurps the place in society formerly 
held by the Church. It makes itself the spiritual and moral, as 
well as the temporal and civil head of society, the final deter- 
minant of social right and social wrong, social justice and 
social injustice. This is far more than a reversal of the doctrine 
set down by Pope Leo. As we shall see presently, the Catholic 
doctrine concedes, nay, maintains, that the State is co-ordinate 
with the Church and equally independent and supreme in its 
own distinct sphere. According to the Catholic position, the 
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ChardL ia superior to the State only in the digaity of its nature 
and end, not in thoae matters that are the peculiar province of 
the State. According to the theory that we are now criticising, 
the State ia supreme over the Church in all departments of life. 
The Church has no co-ordinate and independent authority, nor 
any province that is exclusively its own. 

Happily there are many indications of a reaction against this 
theory of State omnipotence, thL^ deification of the State. Says 
Prof. Harold J. Laaki: "The two characteristic notes of change 
are present in the dissatisfaction with the working of law, on the 
one hand, and the reaasertion of natural rights upon the 
other."" These are really two aspects of the same con- 
ception. Catholics welcome this reaction because they have 
always contended tliat the State, as well aa the individual, is 
governed and limited by the natural law, that is, by the moral 
law which we know by the light of reason. They likewise insist 
that the actions of the State should be conformed to the law 
of Christian revelation, of which the guardian and interpreter 
is the Catholic Church. In our opposition to the theory of 
State omnipotence, we cannot indeed, go as far as Professor 
Laski, in his statement that, ' ' sovereignty means no more than the 
ability to secure consent;"" for we recognize that the State has 
true mora) authority, and that within certain limits, this author- 
ity is rationally and morally independent of the assent of 
the citizens. We do not accept that moral anarchism which 
would permit any social group at any time to withhold its 
all^iance and fix the limits of sovereignty. Our contention is 
simply that the sovereignty and authority of the State are not 
absolute, but are limited and defined hy the proper end of the 
State and its methods of operation, and we insist that the sphere 
of the Church is not only distinct from that of the State, but 
higher in dignity and in importance. 

6. (p. 7) The Chohch as Civil Ruler 

The supreme and independent authority in the spiritual realm 
cannot be exercised adequately unless it is rect^nized by the 

r,o,i,,-,-,ih,.GoO(^lc 
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rolen of States. Pope Leo calls attention to such lecogviticm 
in the c^^cial relations between civil goveromenta and the Chorch 
for many centuries. Then he points out that ' ' it waa not with- 
out a singular diapoeition of Qod's proTidenee,'' that this inde- 
pmdence and freedom of action were for a long time aaf^ 
guarded through the Church's posaesaion and exeniise of civil 
sovereignty. The reference is, of course, to the Papal States, 
the Temporal Power, which the government of Italy took by 
force from the Church in 1670. Pope Leo does not say that the 
Church must have civil power over the Papal States, or over 
any other territory, at all times and in all circumstances as 
"the surest safeguard of her independence." He is speaking 
historically. The end that he desires to see attained- is freedom 
for the Chnrch to exercise her spiritual and moral mission. 
Conceivably that end might be reached by other means than 
that of temporal sovereignty. It might be realized by adequate 
itttematioDal recognition and guarantees. 

7. (p. 7) The Independence or the State 

In the dearest and briefest terms. Pope Leo here asserts that 
Cfauicb and State are matually independent, and that each is 
supreme in its own province. This is the most authoritative 
and convincing answer to the charge that the Catholic doctrine 
makes the State subject to the Church. In the field of temporal 
affairs, in all that pertains to civic welfare, the State is supreme, 
and the Church has neither the desir« nor the authority to 
interfere. It is true that the actions of the State, whether in 
the field of legislation or administration, have moral aspects, 
inasmuch as they are human actions; therefore, they are in 
some manner anbiect to the^C hurch as the interpreter of the 
moral law. On this point we must make two important observa- 
ticms. 

First, the proportion of State enactments and performances 
whidi raise a distinct and important moral question is exceed- 
ingly small. The great majority of the acts of government 
do not c(Hnpel or permit the citizen to a^ himself whether he is 
(Obliged in conscience to refuse his adherence. Therefor^ they 
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are none of the Chnrct's bnsinesa. In tlie second place, when 
the Catholic citizen ia conBtrained to regard a civil law or admin- 
istrative action aa unjust or immoral, he acts upon the same 
principle and adopts essentially the same course of action aa 
the conscientiooa citizena who is not a Catholic. Even tliougfa 
he takes his moral guidance from the Church, his refnsaJ of 
civil obedience does not pot the Church in the position of 
interfering in the affairs of the State, or of denying the proper 
snpremac7 of the State. In deciding whether the obnoxious law 
ought to be ob^ed, the nourCatholic citizen may consult hia 
Bible, or hia minister, or his church, or merely his own con- 
science. In a similar situation the Catholic citizen may consalt 
his priest or his bishop, or the Pope. In neither situation is 
there a denial of the authority and supremacy of the State. 

The case 8tand« thus: While the authority of the State is 
supreme in civil affairs, it is not in every respect unlimited. 
It must be exercised in conformity with the moral law. Whether 
a particular act of the State is contrary to the moral law, ia a 
question which ct>viously must be decided by some other author- 
ity or tribunal than the State itself, since the State has no com- 
petence in the field of morals. The solution will be sought by 
one man from his conscience alone, by another from the Church. 
Id neither ease is it proper to say that the supremacy of the 
State is denied." 

In times past the authorities of the Church occasionally seemed 
to exceed this function of moral interpretation of governmental 
acta. Apparently they sometimes claimed direct and immediate 
jurisdiction over the State; for example, when the Popes deposed 
temporal mlers. A brief review of the theological opinion on 

" An eztaaded diietnaion of Mme Important eontroTerBiei in nhieh both 
CatlioUe uid Pnttestuit bodiei refnw4 to aee^t the unlimited anthort^ 
of the State, will be foimd in LaaU's Sttidie* te the ProbUm of Sover- 
«iffnty. ProfoMor Laaki declare* that the true attitade is that nhich 
"deniM the validity of any aoTereign power rave that of right, and [which] 
urges that the dleeoverj of right is, on all fundamental questions, a seareh 
upon which the separate memben of the State mutt indlTidnallj engage" 
(AuttunitD <M tAe ttodern Slate, p. 122). In thi* March, howem, the indl- 
Tidnal who ia a Catholic haa a very great advantage over all others, eine« 
he can appeal to and apply the very definite, syvtematie, and authontatlTe 
moral teaching of the Gbnreh, 1 1 
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this subject, a brief notice of tme famoiu hiBtorical i 
will suffice to meet this partioalar iasne, and will at the same 
time make more clear the general doctrine concerning tiie limitB 
of the State's independence. 

No formal, dermatic pronouncement has ever been made by 
the Church regarding her precise authority in civil affairs. 
Theolc^ians have discussed the questitm at ^eat length, bat 
their opinions have not been unanimous. Three theories have 
found favor among them: The Church has direct power over 
States; her power in this field is only indirect; her power is 
merely directive and of connsel. 

According to the first theory, both spiritoal and temporal 
power have been committed by God to the Chnrch ; consequently 
civil rolers derive their authority from, are responsible to, and 
may be deposed by the Church. This opinion was never held 
by more than a few writers, chiefly Henry of S^usia (13th 
century) and Augustus Triumphos (14th century). The great 
majority of theologians in all ages have maintained that the 
power of the Church over the State is merely indirect. That is 
to say, the Church has authority to affect ^vil rulers or their 
ordinances only when and insofar as these have a distinct bear- 
ing npon religion or morals. This power is called indirect 
because it is not formally civil or politic^ but only spiritual 
with indirect civil effects and implications. Accordii^ to this 
theory, neither a Pope nor a General Coancil, nor any other 
oi^^an of the Church has the aathority directly to depose a 
civil ruler. 

When a Pope excommunicated a prince or king, the act was 
clearly one of spiritual jurisdiction. When, as sometimes hap- 
pened, it was followed by a Papal declaration releasing the 
subjects of the excommunicated person from their oaths of 
allegiance, the latter pronooncement was likewise of a spiritual 
nature; for it directly concerned the binding oblig^ion of an 
oath, which is primarily a religions engagement. The question 
wfaeUier the subjects of a Christian prince who had apostatized 
from the true faith were still obliged to give him obedience, 
was obviously a question of religion and morals. Unless we 
Tnni» ti^ 'p that the State is the snpreme aathority in matters 
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of morality and religion, we cannot concede it the right to 
decide euch a question. Therefore, an authoritative decision 
could come only from the Church. The effect of a decision 
unfavorable to the ruler was, indeed, quite the same as though 
the Pope had claimed the r^ht to depose him directly. The king 
lost hia kingdom. Nerertheless the course of action followed by 
the Pope was spiritual and moral throughout. At no point did 
it involve any claim of direct civil power. 

With regard to the deposing power in the Middle Ages, we 
moat remember that it was in many countries specifically recog- 
nized and accepted by the public law. To that extent the Pope 
did, indeed, exercise a direct power over the civil ruler, but 
it waa a power that came from the concurrence of the State, 
not merely from his position as head of the Church. In all 
cases where such concurrence was not given, the deposing power 
of the Pope was only indirect, in virtue of his spiritual and 
moral jurisdiction. 

Perhaps the logic and the precise nature of this indirect civil 
authority of the Church can he more clearly described if we 
abstract from the question of excommunication, oaths of alle- 
giance and every other circumstance that was pecnliar to the 
Middle Ages. Let us consider one or two modem instances. 
Suppose that the people of Russia were suddenly converted to 
the faith of the Roman Catholic Church, and that they appealed 
to the Pope for an authoritative judgment as to whether they 
were obliged to support the government of Lenine and Trotzky. 
Obviously this is a moral, not a legal question. A great number 
of the world's newspapers, publicists and politicians, would 
give a negative answer, and their reasons would necessarily be 
stated in terms of ethics. Their moral standards would be in 
most cases provided by their private judgment, by the dictates, 
let us say, of their own consciences. We will suppose that the 
Russians place more confidence in the authoritative moral judg- 
ment of the Catholic Church than in that of journalists or 
politicians. After due consideration of all the facts (a process 
frequently disregarded by journalists and politicians) the Pope 
decides that the people of Russia are under no^ moral obligation 
to continue their support of the Communist regime. In con- > | 



46 STATE AND CHURCH 

Beqnenee of the acceptance of this decision hy the Biuman 
people, the goTemment is unable to continue. In effect the Pope 
has deposed Lenine and Trotzky. 

Many contemporary persons who would loudly applAod this 
action of the Pope becauae they like the result to which it 
leads, are prone to dmounce the deposing power of the Popes, 
as exercised in past ages, and to resent any similar ezerelBe 
of the indirect power of the Church in any other department 
of civil affairs. Yet all such actions exemplify the same prin- 
ciple; namely, that the Chnreb, aa the guardian and anthorita- 
tive interpreter of the moral law, has as much right to pro- 
nounce upon the mQQtlit};;^ of political, actions and relations 
as upon the morality of the antfons and relations of private 
societies and individuals. 

For those who deay this indirect power of the Church over 
the State, this right to affect political affairs having a religions 
or moral aspect, — the only practical alternative is to accept 
the theory that the power of the State is nnlimited morally 
as well as legally. This means that whatever ia done by the 
State, any State, evm the State of Lenine and Trotzky, is 
morally right, and all actions in opposition thereto are morally 
wrong. Nor is there any escape from this dilemma by assuming 
that the subjects or citizens of a conceivably immoral r^ime 
may properly refuse obedience under the sanction of their own 
consciences. In this case they are setting their c(msciences above 
the State. They are giving alliance to another authority in 
preference to the State. Therefoire, they are quite as disloyal 
to the State as are our imaginary Russians whose consciences 
bid them to se^ and accept the moral judgment of the Catholic 
Church. In both cases the fundamental appeal is to the 
consciences of the citizens. In both cases conscience denies that 
the State is morally omnipotent and infallible. The difference 
between the operations of conscience in the two cases ia a differ- 
ence of method, not of principle. 

Let us consider a milder instance of the indirect power, one 
that involves not the rejection of a government, but the refusal 
to obey & particular law. For several years a numerous and 
well oi^anized band of bigots have been striving for an amend- 
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meaxt to the Constitation of Michigan which would prohftit the 
operation of parochial schools. Snppose this aim were accom- 
pli^ed, and the authorities of the Church formally declared 
the amendment to be anjuat and not binding upon Catholics. 
This would be an exercise of the indirect power of the Church 
over the State. The Church would have interfered with, 
opposed, an ordinance of the State on the ground that the 
religions and moral rights of Catholic citizens were viristed. 
But the Lutheran church in Michigan, would probably take the 
same stand, and continue to maintain its parochial schools. 
'While the au±oritieB of this church would probably not defend 
their position hy any formal claim to indirect power over the 
actions of the State, their course would have quite the same 
effect practically. It would imply the right to determioe wimi 
a State ordinance is out of harmony with the ordinances of 
religifKi and morality, and the right to refuse obedience to 
civil r^fulations which were found to be of this character. 

We recur to the statement of the issue by Professor Laski: 
*'We deny the validity of any sovereign power save that of 
right." And "the discovery of right," which Professor Laski 
declares to be the duty of the individual members of the State, 
is for the Catholic citizen achieved in the authoritative decisions 
of the Church. That is the whole of the situation, considered 
practically. If a moral decision of the Church which ia adverse 
to a government or a law, is accepted by a sufficiently lai^e 
sectifm of the citizens, the State will find itself in difficulty. 
But the same thii^ wilt happen if a sufficient number of citizens 
are moved by their individual consciences to repudiate the 
actions or laws of the government. In both cases the independ- 
ence of the State is not questioned within its legitimate field; 
it is denied only when the State transgresses the moral law. 

In the tight of the foregoing discussion, the pretended menace 
to civil authority from the alliance of Catholic citizens to the 
Church vaoishes into thin air. The Church has no authority, 
direct, indirect, or of any other sort or description, over the 
acts of the State, so long as these are not in conflict with 
rcJigitm or morality. If any Church official, priest, bishop or 
Pope, were to command Catholics to vote a certain way <»i free \q 
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trade, or an income tax, or a bonua for ex-soldiers, or any other 
political issne that involves qo clear moral or re%ioaB qaestioD, 
the injunction would properly be disregarded by substantiallT 
all to whom it was addresaed. Even in regard to political 
matters that have a distinct moral aspect, the authorities of tht 
Church never issue instructions, or even advice, unless the qaes- 
tion is one of very grave importance and its moral or reli^ous 
implications are evident to all. Those who profess to believe 
that any modem State is threatened by the claim of the Church 
to pronounce judgment on the moral phases of civil affairs, are 
ignorant alibe of the principle and the manner in which it is 
customarily applied. 

The third theory of the theologians concerning the power of 
the Church over the State, describes that power as "directing or 
guiding." Inasmuch as it does not differ greatly from the 
theory of indirect power, and inasmuch as it was never held by 
any considerable number of writers (Qosselin and Fenelon are 
the principal names) it need not be further examinea. The 
prevailing Catholic view is now, as it has been always, that which 
is known as the theory of indirect power. 

Against this statement the objection may be made that the 
Bull, "Unam Sanctam," of Pope Boniface VIII formally de- 
fined the power of the Church over the State to be direct. This 
ifi the famous doctrine of the "two swords," the one spiritual 
and the other temporal, both "in the power of the Church." 
For our present purpose the following will be a sufficient reply 
to this objection. In the first place, even if Boniface had 
intended to assert that the Church has direct power over the 
State, this declaration would not be defined dogma, since the 
only dogmatic definition in the Bull is the statement, "that all 
must give due religious obedience to the Pope." " In the second 
place, all Catholic authorities from Pope Clement V (the second 
BuecesBor of Boniface) to the present, have interpreted the Bull 
as claiming only indirect power in civil matters.'^ 

Our discussion of the authority of the Church over the State 

" HergenToetber, Catholic Church and Ckrittian State, vol, I, p. 31. 
"Cf. Cardinal Manning, Tha Vatican Deertet and lh«{r Beariag on Ctvil 
AUtgianee, pp. 67-71. 
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in matters having & moral or spiritual aspect, may be fittingly 
concluded 'by a quotation from Cardinal Hergenroether : "The 
indirect power of the Church in matters temporal in general, 
and in rel^ion to the dethroning of princes in particular, is 
not a temporal hot a spiritual power. It is exerted in matters 
temporal only in so far as they intrench upon religion, and in 
this way cease to be purely temporal." " 

8. (p. 8) The Question of Joint JuwsmcTioN 

After declaring that each of the two great societies is 
supreme in its own sphere, Pope Leo points out that there is 
a common province or borderland over which both have jurisdic- 
tion, " One and the same subject, related differently, . . . might 
bel(Hig to the jurisdiction and determination of both." Hence 
arises the problem of marliing the limits of the two jurisdictions, 
of determining which parts, or aspects, or relations of a common 
field or subject belong to the Church, and which to the State. 
The principle of distinction is precisely the same as that which 
separates the provinces themselves. That principle is to be 
foand in the respective natures and ends of the two societies. 
Jurisdiction and function are determined by nature and ends. 
Spiritual and moral matters constitute the province of the 
Church; civil and temporal matters that of the State. The 
latter has no authority over the administration of the sacraments; 
the former has nothing to do with the maintenance of the 
police force. In those borderland subjects which fall under the 
jurisdiction of both societies the distinguishing principle is the 
same. Those phases of a common subject which have a moral 
or religious character belong to the Church; those which are 
in their nature and objects temporal are under the authority of 
the State. Thus, education is a concern of the State in its 
civil and social aspects, and of the Church in its religious and 
moral aspects. 

While this principle is sufBciently clear in its conception, in 
the abstract, it is not always easily applied in practice. Hence 

"Op. eit., vol. II, p. 209. Cf the nhole diseaMioii of the qnwtioii hf 
Cardinal HergenToetber. C^OO>^[c 
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we find frequent disagreements between Church and State eon- 
ceming this borderland. Indeed, some States have gone so far 
as to claim the whole territory for their exclusive jurisdicti<Hi, 
and to deny that any of these " mixed " or common matters 
belong to the Church in any degree or under any aspect. For 
example, more than one State has instituted a monopoly of edu- 
cation, and has taught its own doctrines of religion and morality. 

The principal matters that provoke controversy concerning 
the mutnal limits of jurisdiction of the two societies, are mar- 
riage and education. According to Catholic doctrine, marriage 
is not merely a civil contract; it is also a Bacnunent. Since 
its sacramental character, being a spiritual entity, is higher than 
its civil character, the matrimonial contract must be conceived 
and regulated in harmony with its spiritual nature and pur- 
poses. The Church cannot sanction or recognize a marriage 
which is contrary to either the revealed or the natural law. 
Therefore, she lays down conditions for the validity of the 
matrimonial contract, conditions which are necessary to safe- 
guard its spiritual and sacramental character. A disagreem^it 
with the State arises whenever the latter independently attonpts 
to r^ulate the validity of the contract. 

According to the Catholic position, the State has no right to 
make laws affecting the validity of the marriages of baptized 
persons. The Church does not deny that the State has a civil 
and social interest in the marriage contract, but she maintains 
that her own standards of validity, her own r^pilations on this 
sobject, being in accord with the moral laws of both nature and 
revelation, are wisely calculated to safeguard the civil and social 
as well as the spiritual welfare of the contracting parties and of 
mankind as a whole. She does not admit that human welfare, or 
social welfare, is promoted hy State rect^^nition of any marriage 
that she pronounces invalid, nor by State prohibition of any mar- 
riage that she dechires to be valid. She recognizes, indeed, diat 
the State may properly impose certun regulations which do not 
affect validity, but which are necessary for the conunoa good, 
and therefore morally binding upon the persons concerned. 
Such are the requirements of residence, an official license to 
marry, the registration of the marriage by the officiating clergy- 
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man, and many othras. Bat the Church maintains that lume 
of these euiditions is of snfflcient importance to justify the State 
in declaring invalid a marria^ in which they have heea 
diar^iarded. 

In Catholic countries maintaining a union between Church 
and State, the problem of the two jurisdictions in the matter of 
marriage has generally been adjasted in accordance with the 
foregoing statements. In non-Catholic and secular States, there 
has always been more or less disagreement, because the civil 
authority has insisted upon setting up its own standards for the 
validity of the matrrmoniaJ contract. The principal difference 
has been concerning divorce and civil marriage. In this situ- 
ation the Church endeavors to minimize the friction. For 
example, while she does not regard as invalid some marriages 
which the civil power proclaims to be such, as those between 
blacks and whites in some of oar Southern States, she uses all 
reasonable means to make her practice conform to the law. 

Ccmflict between the two societies in the field of edacation 
should be easily preventable in Catholic countries. Inasmuch 
as the pupils are all Catholics, it is feasible to include formal 
religions and moral instruction in the curriculum of the State 
schools, and to give them the proper religious atmosphere. And 
this is the obvious duty of a Catholic State. It ia possible and 
frequently desirable for a non-Catholic or a secular State to 
^ant pecuniary aid to denominational schools, according to the 
amount and quality of general instruction imparted in th^m. 
This system obtains in England, in some of the provinces of 
Canada, and in some other countries. It is obviously impracti- 
cable for the State to provide religious training for the children 
of various denominations that attend the public schools ; but the 
Church has a right to expect that the teachers will not directly 
or indirectly propagate doctrines that are contrary to the 
Catholic religion or to sound morality. Finally, neither the 
Catholic nor the non-Catholic State hss a right to maintain a 
monopoly of education. 

In the tig^t of the foregoing discnssion, it is evident that an 
amicable adjustment of the relations of Church and State in 
matters of c<«mmon jurisdiction, ought to be comparatively easy 
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in Catholic States. On Catholic principles the limitations of 
the two jurisdictions can be ascertained with the exercise of a 
reasonable amount of effort and good will. Even in non- 
Catholic and secular Statesy it is possible to arrive at an ad- 
jnertment which, though not in full accord with Catholic claims, 
will forestall misunderstanding and actual friction. All that 
is necessary for this purpose is that the civil authorities should 
seek merely to promote the public welfare, and not to make 
difficulties for the Church. 

9. (p. 9) Concordats 

As a matter of historical fact, however, disagreements have 
arisen between the Church and even Catholic States concerning 
the mutiial limits of their respective jurisdictions. In such 
cases, says Pope Leo, "rulers of the State and the Roman 
Pontiff come to an understanding touching some special matter." 
In other words, the two powers draw up and give their solemn 
assent to a sort of tr«aty or compact. To such an instrument 
has been given the name of concordat. Its general purpose is 
"to terminate, or avert, dissension between the Church and the 
civil powers." The great majority of concordats have been 
made to put an end to disagreements already begun, and have 
included some concessions by the Pope. Hence the statement of 
Pope Leo: "At such times the Church gives signal proof of her 
motherly love by showing the greatest possible kindness and 
indulgence." More than fifty concordats have been established 
since the year 1107, the majority of them in the nineteenth 
century." 

10. (p. 14) Rights of the Church Denied rt Many States 

In this paragraph Pope Leo summarizes the principal ways in 
which the secular theory of the State leads to the violation of 
the rights of the Church. Under the pretense of separating 
Church and State, governments have usurped control of mar- 
riage, confiscated Church property, disregarded those rights over 

"Cb. Catholic EnevetopeSia: Art^ "OoneordatB." 

Gooj^lc 
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edaeation whicli are inherent in both the family and the Ghoich, 
made Uieir own determinations of the respective spheres of the 
two societies withont consnlting the Ghareh, and in general 
treated the latter as merely one among several private societies, 
all of whieh are regarded as completely subordinate to the 
State. Oar non-Catholic fellow citizens who are unable to 
understand why churchmen denounce the doctrine of separa- 
tion of Church and State, would see the matter in a dearer light 
if they reflected that these denunciations are uttered against a 
conception and a form of separation which is entirely different 
from that which obtains in the United States. 

11. (p. 15) The Soveeeignty or the Pe(h>le 

Only the unthinking and the malicious wilt see in this para^ 
graph a condemnation of democracy, or of the doctrine of "the 
consent of the governed." For the Pope specifically states 
that the theory which he denounces attributes political sover- 
eignty to the people, "without any reference to God." As 
he had already pointed out in this encyclical, all authority, all 
sovereignty, all right to rule, whether in Church or State, comes 
ultimately from God. Therefore, even in democratic States, 
the people are merely the depositories, not the original source 
of political authority." 

Evidently a p(ditical community is bound to exercise its 
power in conformity with the reason and will of Ood. The 
people have not the moral r^ht to do what they please with their 
governing authority. They have only the right to do that 
which ia morally lawful. This is determined by the end of the 
State, which is the protection and furtherance of the common 
welfare. Now the common welfare is not promoted by a political 
theory or a political constitution which teach^, "that seditions 
may rightfully be fostered." A government which attempted to 
fnnction on the basis of this doctrine would be a constant menace 
to social w^-being. 
Pope Leo condemns the theory, "that princes are nothing 

' A fan diseiualoii of the nnae in wbieb the people &n lovernga will be 
fonod in du^tor IV, C.OOj^lC 
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more than delegates chosen to cany oat the will of the people." 
This is obvious comsDon seoae. In a political coartitation which 
includes hereditary kjngs or princes, it is specified and under- 
stood that the tennre and powers of these f unctionariea is not im- 
mediately and constantly dependent opon the approval of their 
subjects. Princes are, indeed, morally bound to exercise their 
anthority in such a way aa to promote the «mimoii good, bat this 
object is not always quite the same as the aim of the popular will. 
When their role has degenerated into tyranny, sabvernve of the 
social good, they may (as will be explained later in this volnme) 
be deposed by the people; but this is an extreme situation. To 
accept this principle is very different from admitting that 
princes are at every moment subject to the will and disposition 
of the people. 

Even republics do not admit that paUic officials must always 
carry out the wishes of the people, or that their administra^ 
tion may at any time be terminated by the people. Elected 
officials are, indeed, frequently expected, and properly so, to 
carry out a few large and important policies to which they 
have committed themselves during the election campaign; but 
there is alwaya an immense number and variety of matters uptm 
wbidi the people have made no pronouncement, and concern- 
ing which officials may properly exercise their own best judg- 
ment. When officials, as sometimes bappens, violate their 
explicit pledges to their constituents, they are still entitled to 
hold office to the end of the term for which they have been 
elected. There is^ indeed, an excepti<ai to this rule in States 
which have adopted the political device known as the recall. 
Even in this utuation the matto- must be conducted according 
to certain fonns prescribed by law. A special election must be 
held at which the voters dedde whether the offending offidal 
will be permitted to serve out the term for which he was 
originally chosen. This procedure and the theory underlying 
it, are quite different from the method and theory which are 
condemned by Pope Leo. The former are in accord with reason 
and good order; the latter are the expression of popular whim. 
The former safeguard the conmion w^are; the latter place it 
in constant jeopardy. 

1. 3,v.h, Google 
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12. (p. 16) Fbeedoh or Speech and WRrrwa 

In thia paragraph Pope Leo explicitly rejects the doctrine (d 
nulimited freedom of expression. The logic of his argument is 
onaBBailable. Speech and writing are not ends in themselves. 
They are only means to human welfare. The chief constituents 
of welfare are virtue and truth; the chief obstacles, vice and 
error. Any action or institution which exposes men to the 
latter is contrary to hamao welfare, to social welfare, and, ao 
far as possible, should be .prohibited by the State. As a matter 
of faot, this principle is to scmie extent recognized in the laws 
of every enlightened people. False statements injurious to the 
neighbor, teaching the young immoral practices, publishing and 
distributing indecent literature, — are scarcely anywhere recog- 
nized as Intimate liberties. No peculiar sacredness inheres in 
the vocal organs or in the faculties which produce the written 
or printed page. There is no more reason for permitting a man 
to say or write what he pleases than for permitting him to exer- 
cise any other set ot moscles according to his unregulated 
[deasDre and regardless of social welfare. 

All this is too evident to need formal statemmt. Why, then, 
are men, — in modem times probably the great majority of men 
— so thorongUy devoted to the policy of freedom of expression} 
There are four main reasons or arguments. The first is that each 
freedom is among the individual's natural rights. In reply let 
it suffice to point out that all natural rights are only means to 
some rational end, such as life, liberty, and the development of 
human faculties. Now freedom of expression carried so far 
ss to include the utterance of doctrines which are false and 
injurious to human welfare is not a rational freedom, ^nce the 
end which it promotes is irrational. Consequently, there exists 
no such natural right, any more than there exists a natural 
right of a manufacturer to adulterate food. Of the two forms 
of adultei«tion that which injures mind and character is fre- 
quently more deadly than that which harms only the body. 
Therefore^ the natural right of freedom of expression extends 
only to those opinions and doctrines which are true and 
righteouB. 
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The second ai^ument for unrestricted freedom of speech and 
writing maintains that in certain departments of thought the 
difficulty of distinguishing between truth and error, or between 
a socially beneficial and a socially harmful doctrine, is so great 
as to render the attempt to repress wrong opinions and teech- 
ii^ productive of more harm thau good. This assumption ia 
applied especially to the fields of religion, polities, and industry. 
In a preceding note, we have dealt with the subject of 
r<eligiou3 freedom. Here we ahall merely repeat that all men 
of good will can find and recognize the true religion, and that 
when it ia recognized and adopted by the vast m&jority of the 
citizens, the State ought to protect them by all legitimate means 
against the advocacy of false religious notions. It is quite as 
much the duty of the State to safeguard the spiritual welfare 
of its members as their moral and physical welfare. 

In politics and industry, however, the task of separa- 
ing truth from error is much more difficult. There exists no 
infallible authority or institution to perform this service. Con- 
cerning the great majority of opinions in hoth politics and 
industry, no prudent man will stake his eternal salvation, or 
bis reputation, on the proposition that his theories and policies 
are infallibly right and socially beneficial, and that all opposing 
doctrines are certainly wrong and subversive of the public 
welfare. Nevertheless, there are certain fundamental and 
primary political and economic principles which every demo- 
cratic government assumes to be, if not certain, at least essential 
to good order and the welfare of the people. Among these are 
the proposition that changes in the form of government should 
not be effected by force, and that industrial betterment must not 
be pursued by means of the destruction of property. Since 
actions of this sort are inadmissable, the advocacy of them is 
likewise improper and unjustifiable. Hence the laws of the 
United States provide for the deportation of aliens who indulge 
in this particular sort of freedom of expression. During the 
great war, liberty of speech was very considerably restricted on 
the assumption that actions or omissions which tended to pre- 
vent successful prosecution of the war, could not reasonably 
be advocated in speech or in writing. The safe^ of the natimi 
,. ,C>H«IC 
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was postulated as aomething «boat which there could be no 
leptimate difference of opioioD, and against which the doctrine 
of free speech conld not properiy be invoked. Apart from 
these fundamental aasumptions which involve the security of 
the State and of such important social institutions as private 
property, our laws permit complete freedom of expression, so 
long as it eonforma to the elementary canons of public decency. 

The third reason adduced for unlimited freedom of speech 
and writing is in s(»ne meaflure e. corollary of the second. Since 
truth cannot readily be distinguished from error beforehand, 
all opinions ^ould be permitted to prove themselves by the 
method of competition. In this contest between what is true 
and what is false, the former will ultimately triumph. The 
insuperable objection to this method lies in the word "ulti- 
mately." The injury done to the bodies and souls of millions 
of men through the unrestricted propagation of false opinions 
during hundreds of years, is scarcely offset by the fact that in 
the long, long run, these doctrines will have become discredited in 
the contest with truth. History admonishes us that truth and 
error can exist side by tide for centuries, the latter as well as the 
former continuously winning new adherents. When the State 
adopts a policy of permitting the advocacy of socially injurious 
error, it neglectfl its duty to the numerous generations that 
come and go in the long interval before error is "ultimately" 
vanquished. 

In the fonrth place, unrestrained freedom of expression is 
defended on the ground that it is the smaller of two evils. To 
expose the minds and soula of men to wrong doctrine is deplor- 
able, but to provoke continual strife in the commonwealth by 
attempting to repress it, is frequently a greater calamity. This 
is a sound practical rale. As we have seen in the diecussioo of 
religions freedom, the Church admits that such a policy may be 
preferable even when error appears in its worst form, namely, 
as a denial of the religion established by God. With much 
greater reneon can the policy be applied to political and economic 
opiniona, since the evil results of false doctrines in these fields 
are not nearly so great as those that ensue upon the propagation 
of errors in religion. Moreover, the public represion of any i ^ 
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b^ond the obviooslj harmful political and economic doctrineK 
IB freqoently unjust and almost alw&ys of doubtful justice 
since it is impossible to determine with certainty whether the 
proscribed views are really erroneous and socially injurious. 
Again, it is extremely difBcult to frame legal prohibitions of 
expression which cannot by administrative abuse be carried 
much further than the intentions of the lawmakers. We had 
innumerable instances of this abuse in the administration of the 
espionage act during the Great War, and we have seen the intol- 
erable degree of repression which would have been poasiUe 
under some of the restrictive measures which were nearly 
enaeted by Congress in the winter of 1920. In view of the 
foregoing and other practical considerations, it is clear that, 
uve in the case of a few fundamental principles which are 
easential to the existence of our political and economic insti- 
tutions, complete liberty of speech and of writing, within the 
limits of public deoency, should be permitted and protected 
in the domains of politics and economics. In this situation the 
theory of competition Is correct. To permit truth and error 
to compete for supremacy in the market place of discussion, is 
the less of two evils. 

The sum of the matter is that while many of the onrrent 
orgumeDta for unlimited freedom of expression are unsound, 
the practical policy that has been adopted by most modem 
States is in the main justifiable; but it is defensible only mi 
grounds of practical expediency, not oa the basis of natural 
rights or any other objective doctrine.** 

13. {p. 18) "Intolerance" in the Sti^labus 

The celebrated Syllabus of 79 proi>o8itiona condemned by 
Pius IX, has received more adverse criticism than almost any 
other document issued by the Holy See in modem times. In 
view of the principles that we have reviewed in t^e foregoing 
pages, however, the proscriptions contained in this document are 
jtutiflable and reasonable. The four propositions quoted on 

"For an aothoritatiTe dixuuioB of this subject aM the estruta from 
Pope Lm'« Muyelieal on Human Ubertji in ehaptei XI, 

C.lHWic 
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page 18 are fair sampIeB of the proscribed doctrines. In the 
first of the four we find a denial of any rights to the Charcli 
szeept those which the State ia willing to concede. The prin- 
ciple expressed in this proposition is fatal to the rights and 
welfare, not only of t^e Cbnrch, but of every other organizatMBi 
to which the citizens may wirii to belong. If the civil power 
may justly determine the rights and activities of the Chnrch, 
it may with greater reason exercise the same control over all 
lesser societies. Men conld not mciintain a trade onion, a 
frateriml association, or » debating society if the State decided 
to forbid them. This is tyranny and absoiutiam. Of conree, 
the State has a right to regulate and limit the activities of 
private societies to the extent that is neceasary for public wel- 
fare, but it has no right to restrict their freedom b^ond this 
point, much leas to forbid their existence entirely. The right 
to form aasociationB for common advantage is among the rights 
which men derive from reason and nature. It is not a right 
which may properly be denied or arbitrarily restricted by the 
State. 

The right of the Cbnrch to exist and perform all her necessary 
functions is not only natural, as in the ease of private societies, 
but mpematnral, inafflnnch as the Cbnrch was directly estab* 
lished by Christ. Non-Catholics do not acknowledge this daim, 
but they need not do so is order to concede the reasonableness 
of imnninity from arbitrary State interference. The rights and 
the freedom claimed t>y the Church in virtue of her divine 
foundation and mission do not injure any genuine public inter- 
est, nor limit any of the Intimate powers of the State. The 
best practical evidence of this statemrat is provided by the 
history of the Church in the United States of America. 

Proposition XXXIX is a bold munciation of the doctrine of 
State omnipotence. It asserts in effect that neither individuals 
nor associations have any rights which the State is bound to 
respect. The civil government may do what it pleases with the 
liberty, the property and the lives of the citizens. This 
monstrottS doctrine was not the least of the forces which moved 
the people of the United States to enter the war against 
Germany. Prussian autocracy was discerned to be not mere^ 
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a bad thing for the Germatu, bat a constant mensee to democ- 
racjr throoghont the world. 

The propositioD which afBrms that Chnrch and State ahoald 
be separated, was condemned because of its onivenal terms. 
Pope Pins IX did not Intend to declare that separation is always 
nnadTisable, for he had more than once expressed his satis- 
laction with the arrangement obtaining in the United Stotea 
What he condemned was the doctrine that in no coontiy, in 
no circtimstances, should Church and State be onited. The 
outenableness of this doctrine has been sufBciently shown in 
preceding pages. 

In the last of the four propositions quoted, it is aserted that 
unlimited liberty of religious and other opinions does not lead 
to the corruption of morals or the spread of religions indif- 
ference. This is a question of fact, and experience as well as 
common sense assures us that the license to preach immoral 
doctrines increases immorality, while indifference toward religion 
on the part of the State tends to produce a similar attitude 
among many of the citizens. 

14. (p. 19) PdBLIO PaOTECTION FOR ALL FOBMS OF 

Beliqion 

This sentence expresses briefly the true principle of rdigions 
toleration and its sole justification. In, a genuinely Catholic 
State, public authority iriiould not permit the introduction of 
new forms of religion; bat whoi several denominations have 
already been established, the State nmy, and generally shoald, 
permit them all to exist and to function. The reason is that 
the attempt to suppress them would on the whole be injurious 
to the cnnmimwealth. 



15. (p. 23) Catholic Pabticipation in PoLTncAL Affajrb 

Pope Leo here states the ordinary Catholic doctrine concern- 
ing the duty of the citizrais to take part in politics. Of eoors^ 
he has in mind goTemm^ita which exenkplify the republican 
principle. The public wdfare depends npon the conduct of 
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goTenunemt; the policies and aetivitiea of goTemn^nt are 
determined fnndammtallf by the citizens; therefore, the latter 
are morally boond to devote a reasonable amount of time and 
effort to the taak of providing and promoting good government. 
For the individual citizen this is not merely a political right ; it 
a a duty of legal justice, of that justice which obliges all members 
of the commonwealth to farther the common good within the 
limits of their powers and opportunities.*" 

" For « full tnatBMnt of Uiti mbjeet Me ehaptei XIII. 
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3. THB MORAL OBIQIN OP CIVIL AUTHORITY » 
Bt Louis Cardinal BiujOt, S.J. 

Thr statement that political authority ia immediately from 
the people, can be understood in two ways: Either from the 
people, as it were, abdicating and transferring by a donation 
or contract that authority to those who preside over the cc»nmon- 
wsalth; or from the people, creating organic law in virtne of 
which aathority ia embodied in such or snch a governmental 
form, and given to such or such a posseasor. . . . The dif- 
ferenoe between these two ways may be illustrated by an example 
taken from the law of pn^erty. I may receive dominion over 
a thing from another person, as the rightful posRessor who now 
makes mine that which was his, as if Titius would donate to me 
his field; i» from another, as fitMn the immediate author of a law 
by which dominimt ia acquired, as if, in virtue of prescription 
enacted by the civil l^islator, I b^in to be the owner of a piece 
of land which before did not belong to me. That magistrates 
derive their power prozimat^y from the people, ia explained 
by most of the older scholastics according to the anal<%y of the 
former exiomple. But we think that we should base the ezpla- 
uadoD rather on the second example. However, these points 
concern only the deeper understanding of the doctrine, and 
maybe this is a dilute more about words than things. In any 
case, forms of gov«nunent and titles to exercise power, and 
power itself, aa existing in its determinate possessory are not 
immediately from Qod, but only through the medium of human 
consent, that i^ the consent of the community. 

An objection to the foregoing statement has been brought 

' Hm parsgraphi of tbia eh&pter atb a free trAnalation of the gn»ter 
put «f PropoeitioM III and IV, seetiot) 1, qDeation 12, efaapter 3, 



MORAL ORIGIN OP CIVIL AUTHORITY 63 

forward frfun the words of the Encyclical of Pope Leo XIII, 
Diutumum Illud: "It is importAiit to bear in mind that those 
who are to preside over the commonwealth can in some cases 
be selected by the will and judgment of the mnltitnde, without 
any opposition on the part of Catholic teaching. By this 
selection indeed the sovereign is designated, but the rights of 
sovereignty are not conferred: authority is not delegated, but 
the person who is to exercise it is designated." We reply that 
these words merely set forth the pure and simple doctrine of faith 
against the pernicious iimoTation with which very many were 
infatuated in the sixteenth centnry, and which in the eighteenth 
century led to the monstrous error of the Social Contract. . . . 
JWhat the Pope denies is that the popular choice ever confers 
the rights of sovereignty in the sense of those who oppose 
Catholic doctrine; that is, in the sense that the right of 
sovereignty in itself comes from the people, after the manner of 
an instrumental power which flows from a supreme commissioner 
to one commissioned. In a word, the Pope denies what baa 
been onanimonsly denied at all times by Catholic theologians. 
And the Pope agrees with the theologians likewise in his positive 
a£Bmiationfl. Since authority in itself is constituted not by 
human bat by divine natural right, there is nothing left for 
human will or action but the determination and designation of 
the ruler. . . . Through this designation the people become 
the proximate cause, not indeed of power as such, hut of the 
conjunction of power with such a person, according to such or 
such a measure, and such or such conditions. Hence the Pope's 
statement does not remove from the community the power that 
ia truly constitutive of government. . . . 

Other objections are made by recent authors who hold that 
the power of sovereigns is derived immediately from Qod. One 
of these maintains that society cannot confer authority, since 
there is no constituted society prior to the institution of a govern- 
ment. I reply: At the moment before the institution of a 
government there exists a society constituted, not indeed ulti- 
mately and in perfect actuality, yet in potentiality, whenever 
there exists a determinate multitude of men assembled to help 
oue another for a political end. Nor are the moans wanting 
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to prodDce the effect. Unless we fancy that civil societies have 
been immediately instituted by nature, we must recognize the 
existence of some constituting power in the community, in the 
first stage of political society. Before the institution of a gov- 
emment, therefore, there is already at hand a social power, not 
indeed for governing that society, but for constituting 
sovereignty from which the governing power is derived. . . . 

According to the second objection, if political power is from 
God in any way whatsoever, it must be from Qod in scnne 
determinate and concrete subject or possessor. My reply is 
that political sovereignty, ia so far as it is from 0od, exists 
immediately in a concrete subject or possessor, namely, in the 
community itself, by which it is afterwards retained, or is 
transferred to one monarch, or to a select group. Moreover, the 
power of jurisdiction is not to be likened entirely to physical 
forms which do not exist except in some determinate subject. 
If this were true, the Papal power would be extinct in the inter- 
val between the death of a Pope and the election of his soccw- 
Bor. ... If you ask where is political power, as immediately 
instituted by God I I reply: In the law of nature, or in the 
ordinance of the divine reason, which is manifested by human 
nature and written in the human mind. But this general ordi- 
nance must be determinated by men. Hence the actual holder 
of political authority, holds it by human law as its proximate 
source; but political authority as such does not come from mm; 
they merely determine the form in which it will be actualized, 
and the person or persons by whom it will be exercised. 

The third objection is that this doctrine of popular deter* 
mination of government and selection of the ruler, provides a 
foundation for sedition and rebellion against the monarch. In 
re^riy, I would point out that there is no doctrine which cannot 
be abused. Yet no doctrine oi^t to be condemned for that 
reason alone. The view that authority is oonferred by God 
immediately upon the ruler has likewise been abused, and it is 
bard to tell which abuse has been the greater or the more 
detestable. It is certain that the regalists have been led to con- 
elude that kings «s such may claim supreme indifference or 
irresponsibiility, whence they extraded the powers of civil society 
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tvm over reliffioa. . . . All that we can do is to abstract alto- 
gether from abuses, and to seek onjy what truly follows from 
principles. There is no foondation for rebellion in any doctrine 
which asserta the divine precept of obedience to constitated 
authority. This precept is neither taken away nor lessened by 
our doctrine. From the fact that the niler does not derive hia 
authority immediately from God, it does not follow that the 
precept of obeying constituted authority is destroyed or 
weakmed. 

Nor doee It follow that one government can be deposed and 
another instantly substituted iat the whim of the multi- 
tude. ... A will which does not follow the order of reanm 
neither baa nor can have validity. However, let ns not conjure 
op imaginary suppositions wliich have no place in our actual 
world. Let ub remember that changes of government, whether 
licit or illicit, are humanly unavoidable, and that this instability 
can never be eradicated by any force or any theory. The 
practical question is, which of the two doctrines that we are con- 
sidering is more conducive to the peace and prosperity of the 
c(»nmoawealthf Is it our doctrinet or is it forsooth that other 
doctrine which is based on a preposterous conception of legiti- 
macy, and which would recognize in dynasties of kings a right 
as immovable as in the succession of the Pope to the Apostolic 
Seet Let us cimsider this question at somewhat greater length. 

The right of sovereignty is unlike the right of property, inas- 
much as it is by nature ordained not for the benefit of him who 
holds it, but for the benefit of society. Hence if at any time the 
pdblic good requires a new form of government and a new 
designation of rulers, no pre-existing right of any person or 
any famiJy can validly prohibit this change. The right t» 
create the new legitimate government inheres in the community 
habitually or potentially. However, it ought not to be used 
rashly and whimsically, but only when its use is demanded by 
the common good and social tranqutllity. 

The question may be af^ed, when is the demand of social 
necessity evidently verifiedt For answer we do not need to go 
far away, nor to take refuge in metaphysics. The necessity of 
constituting a new government exists whenever the preceding , 
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govOTmnent bos been destroyed, and there has been introdnced 
a new government which cannot be aboli^ed withoat detriment 
to peace. In snch a aitaation, the new government is l^itimate, 
even though the preceding one was destroyed by iniquitous 
rebellion, for the only pertinent qnestion concema what is here 
and now required by the mpreme law of the common good. 
By this aapreme criterion it ia evident that the community haa 
the same right to constitute a new sovereignty as it had at the 
beginning of its political exlrtence. Generally speaking, every 
civil government is to be held legitimate from the moment 
when it has been constituted and accepted and regularly 
exercised. . . . 

This conclusion is confirmed by the ancient and immemorial 
practice of the Church. She has always recc^nized oa legiti- 
mate governments of whatsoever origin, once they had been 
constituted and had been confirmed by the consent of peo- 
ples. . . . This perpetual practice and discipline of the Church 
has been illustrated by a doctrinal declaration of Pope 
Leo XIII in that memorable Encyclical to the French, Au MUieu 
des SoUicitudea: 

However, here it mnst be carefully observed that whatever be the 
form of civil power in a nation, it cannot be conudered so definitive aa 
to have the right to remain immutable, even though snch were the inten- 
tion of those who, in the beginning, determined it. . . . Only the 
Church of Jeeas Christ has been able to preeerve, and snrely will pre- 
serve onto the consrmmiation of time, her form of government. 
Founded by Him who was, who is, and who will be forever, she hsa 
received from Him, since her very origin, all that she requires for the 
punning of her divine mission across the changeable ocean of human 
affain. And, far from wishing to transform her easential eonstitntion, 
she has not the power even to relinquish the conditions of true liberty 
and sovereign independence with which Providence has endowed her in 
the general interest of sonls. . . . But, in regard to purely human 
societies, it is an oft-repeated historical fact that time, that great trana- 
former of all things here below, operates great changes in their pohtieal 
institutions. On some occasions it limits itself to modifying something 
in the form of the established government', or, again, it will go so far as 
to substitute other forms for the primitive ones — forms totally different, 
even as regards the mode of transmitting sovereign power. 

And how are these political changes of which we speak produced t 
They sometimes follow in the wake of violent crises, too often of a 
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blood; ehaneter, in the midat of which pre-eziBting govemmenta 
totally diaappesr; then anarohy holds away, and soon public order ia 
■hoken to its very fonndations and finally overthrown. From that time 
onward a social need obtmdea itself upon the nation; it most provide 
for itaelf without delay. Is it not its privil^e — or, t>etter still, its 
du^ — to defend itself against a state of affairs troubling it so deeply, 
and to re-eotablisb pnblie peace in the tranqaillity or order f Now, this 
social need justifles the creation and the existmee of new govemmenta, 
whatever form tbey take; since, in the hypothesis wherein we reason, 
these new governments are a requisite to public order, all public order 
being impossible withont a goveniment. Thenee it follows that, in 
similar junctures, all the novelty is limited to the political form of civil 
power, or to its mode of transmission; it in no wise afFects the power 
considered in itself. This continues to be immutable and worthy of 
respeet, as, considered in its nature, it is constituted to provide for the 
common good, the supreme end which gives human society its origin. 
To put it otherwise, in all bypotheses, civil power, considered as suoh, 
is from Ood, always from God : "For there is no power but from God." 
Canaequeiitly, when new governments representing this immutable 
power are eonstitnted, their acceptance is not only permissible but evoi 
obligatory, being imposed by the need of the social good which has made 
and which upholds them. This is all the more imperative because an 
insurreetion stirs up hatred among citizens, provokes civil war, and 
may throw a nation into chaos and anarcby, and this great duty of 
reepeet and dependence will endure as long as the exigencies of the 
common good shall demand it, since this good is, after Qod, the first 
and last law in society. 
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4. SOVEREIGNTY AND CONSENT 

Bt Chables B. Mackset, S.J., 

Sometime Professor of Ekhica in the Pontifical Qrefrorian 
University, Some 

"The oM order changetb, yielding place to new."* In the 
perennial atru^le between freed<»n and force, between equal 
law and unequal privilege, we have come again to a taming 
point in history. Under the ancient practice of alave-faanting 
and of slavery by conquest, we arrived at a condition of four 
hundred thousand slaves in Athens, the most enlightened city 
in the world, with not more than twenty-one thousand free 
citizens.* 

Aristotle drew the distinction between civil government and 
despotism. A State or civil society he declared to be a com- 
munity of freemen, working togeUier for the common happiness 
of life, under a government which is administered for the 
benefit of all : Whereas a despotism is made up of slaves living 
under administrative control, not for their own common wel- 
fu-e, nor in any sense for their own benefit except by the 
merest accident, but for the profit of the ruler.* In his day 
the great bulk of mankind had no civil or political existence 
whatever, but were in a state of abaolnte slavery, exploited for 
the service and gain of their masters. Christianity, wherever 
Christianity prevailed, eventually conquered that, and gradually 
removed the blot of legal slavery from the face of the civilized 
earth. This was acconvplisbed by practical and theoretical 
resistance on a priocipile, upon which in the lost analysis all 

' TennjriOB, llorte d' Arthur. 

' Athenkgoraa, Book VI, quoted by Honteaqnieu, SpMt of Lavt, I, p. £3. 

'Ariatotle, FolUiet, I, 7:111; 7 and S. 
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advance of d«inocnu^ most be based, that every man is bom 
to the image of his Maker, with e»eiitially the same pnrpoee 
of ezifitence. 

In a later age came the expansioii of vast land-tenure into 
feadaliam, and the western world went through the experience 
of servants of the soil, who passed with the land from owner 
to owner, had a title from their labor to a bare and squalid 
livelihood, and were bound to serve their masters with the 
fruit of their labor, in time of peace ; with their blood and life, 
in time of war. These men were practically agricultural slaves, 
and those were the days of serfdom, when government was by 
force of the strong arm. The Catholic Chnreh in the Middle 
Ages made an end of that, though a form of it renewed itself 
in Russia and lasted down to a very modern date. 

A modified form of agricultural servitude has been kept up, 
here and there, through unjust oppression, by great landholders. 
The tenant-farmeis or farm-servants of these landholders might 
just as well be serfs, as practically they cannot get away from 
slav«7 to the soil, and dive a men's full life, or any life, for 
that matter. Meanwhile came the absorption of the benefit of 
machinery by a limited number of moneyed men, the masnng 
of capital and the development of extended credit, the centrali- 
zation of production, and the ^cploitation of human labor 
therein ; and b^old, we have arrived at the condition of indus- 
trial servitnde, before the remnant of agricultural oppressi<Hi 
has bem abolished. 

Against the imminence of a servile State perpetuating this 
subjection the forces of freedom, both conservative and radical, 
were riowly marshaling, when, to the momentary relief of the 
oppressor, national ambitions and rivalry, territorial and com- 
mercial greed brc^e through the weak barrier of an artificial 
balance of power and let loose upon the world the late war of 
all the nations. In the swiftly changing phantasmagoria of 
national aims, motives, principles, and pretences, that have 
been set floating before the eyes of all, one outstanding fact 
has remuned fixed on the scre^i. We must never again waste 
twenty million human lives over the contentions for profit of m 
privUeged few. C^OOqIc 
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The eolation of this proUem has awakened a renewal of 
interest in constitutional readjustment of States, whose frame* 
work has be^i strained to the breaking point in the phenomenal 
trials of this war. We are a^in face to face with a diecnsiiion 
of the essential ctmstitntion of civil society, and with an examina- 
tion of the character and place of sovereignty. Indiscreet 
friends' of the oppressed and foes of unjust privilege have flown 
in haste to Jean Jacques Boussean, and invoke again the 
Contrat Social with its false establishment of political society 
by cotwentioTtal compact, and its fantastic concept of sovereign^ 
as an amalgam of all wills in one, in such fashion that govern- 
ment is only the organized doing of what nltimatoly we all want 
to do, whether right or wrong, good or bad. Meantime with 
an andyiog memory of the horrors of the French Bevolntion, 
conservative minds flee from the idea of civil society owing its 
civil existence to common consent : While the friends of unjust 
privilege thrash about for some weapon with which to extermi- 
nate the idea of popular sover^gnty, and of governmental 
aooountability on earth. Neither the haid scenes of the 
"Terror" nor the discrowning of an ancient aristocracy makes 
false the doctrines that civil society emerges into juridical 
existence by consent and that sovereignty may be found in the 
people, no more than the fervid rhetonc and the brilliant styie 
of Rousseau made them true. They must stand or teH by 
definition and proof. 

I. 

Boussean 'a social contract gives judiei^ existence to the body 
politic as a distinct moral person by "the total alienation to 
the whole c<Hnmunity of each associate with all his rights."* 
The doctrine of that contract is primarily false because no 
man can, even juridically, alienate himself, i. e., his personality, 
nor all his rights. For a man's person is the subjective term of 
impotability. If a man coold alienate that, he woold no longer 
be responsible for his individnal actions, nor for his individual 

*BeU(M, The Frmeh Bevolntion, London, 1811. 

■Bohmmh, Contrat SoeM, I, 8. Dg,,,- ii,GoOQIc 
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part in canriog out God's plan of creation. A man cannot 
tbna throw on ciril aociety all hb personal responMbility to 
hk Maker. No more can a man surrender all his rights. For 
some of them are an inalienable accompaniment of natural 
Divmely-imposed duties which the individual cannot fulfil, it 
he be without the aforesaid rights. A surrender of these would 
be of a piece with a dishonest debtor's transfer of all his prop- 
erty to his wife. It is (me that Rousseau further on in bis work 
wishes to qualify that total and abaolate surrender, so as to 
leave with the individual the rights, for which the State has 
no uae;* but the withdrawal will not stand, for he has already 
gone the whole way^ and made the social contract the founda- 
tion of all right and duty, leaving no right or duty antecedent 
to it, and thus catting the ground from under bis own feet. 
For with all other prior dnties of man he eliminates by neces- 
sity that of keeping a contract; so that the present one losea 
all binding force. 

Secondly, the contract as described by Rousseau is purely 
conventional,* *. e., arbitrary and artificial ; it is not the result 
of any natural impnlee nor under any precept of natural law ; 
its cont«it is not determined for it by the natural law. Tet 
civil society is as natural as the family; man's natural tendencies 
are equally strong towards it ; it is equally necessary for God 's 
full plan ; it carries a like obligation upon mankind to establish 
it; its essential elements, juridical as well as others, are deter- 
mined by the nature of the case, and hence are prescribed by 
the natural law, so that, if consent is to establish its existence, 
it cannot be the arbitrary and artificial consent of a conventional 
contract. Why, the thing would he revocable at will, and could 
give no stability at all to our political existence : whereas obvi- 
oosly civil society, if not as indissoluble as matrimony, must at 
least be fundam«itally stable. 

Moreover, if the social bond were Rousseau 's contract only, 
it could bind no one not a party to the contract, and would 

•iwd., n, 4. 

•/6«., 1,8. 

'"Tlie «srl)Mt of all weietiei, and tbe oolj n&tnral one ii tb« 
fudlT', . . . and t]w ttmHj itaelf b onlj kept together by eomention." 
Ctrntrat BooM, I, 2. i [^ 
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have to be renewed b; eacb successive gener&tion — a consequence 
which does not escape Rousseau' himself. Yet, the essential 
continuity of society wonld thus perish utterly. 

Furthermore, the contract as explaining the origin of sov- 
ereignty destroys the very idea of sovereignty itself. Rousseau 
states that sovereignty is en absolute power in the body politic, 
t. e., in the moral person of the State as constitnted by the civic 
compact, over all its members, when directed by the general 
will; that an act of sovereignty is an authentic act of the 
general will, an agreement of the body with each of its members, 
in a word a general convention.'" He had already laid down 
that there is no lawful authority among men except what is 
based on conventions." Now, with this concept of sovereignty 
as a blend of all the wills of the community, its binding force 
or obligation would come by way of each individual's consent to 
Uie original compact. This compact virtually enduring, every 
man, by his original consent, either antecedently bound himaelf 
by each law of sovereignty, or else bound himself, then, to 
consent anew to each law, in due course. But the human will 
properly never binds itself. It may consent to obligation, aa it 
does in making a contract; but the obligation comes from the 
will of one higher up, from authority, from prior law. So 
just as the consent to the original contract does not itself prop- 
erly bind, neither does it found an obligation, except in the 
snpposition of prior existing law, right and duty. Moreover, if, 
in order to save obligation, we presume (as Rousseau does not) 
the existence of the natural law and the authority of Ood 
binding us through the natural law to keep our just contracts, 
we still (in Rousseau's concept) eliminate all idea of authority 
(i. c, all superior right to bind the will even of the reluctant) 
resident in civil society itself. This is precisely what Roossean 
wishes to do ; hut despite that, this higher power has been insisted 
upon in the past, and is insisted upon in the present by the 
common sense and practice of mankind. 

Nor is this all. Reason shows us the tmth of the lesson of 

*Ibid., 1,4. 
"/Md., n, 4. 
"iJW., I, 4. ^1 
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St, Paul that "there is no power but from God."" Power 
over the free will of man ia nugatory without obligation, and 
ultimately only the Maker of man, who gave him his freedom, 
can, of ori|^al right, limit its exercise. In point of fact He 
must limit the exercise of human freedom according to the 
exigencies of purpose for which man was made. AH obligation 
is ultimately from God; all right to impoi« obligation (t. e., 
all power) is consequently from Him. No man can sanely deny 
the Creator absolute right of both property and jurisdiction 
over His creature. None other can rule that creature except 
with power derived from on high. Of couree Rousseau might 
have said that the power which men have over their own wills 
comes from God, and that when these wills are merged, the 
merger is still from God. As a matter of fact he did not say it. 
Though doubtless he conceded men to be God's creature, he had 
no concept of God conceding, by law, to man his rights over 
his ovni will. However, even that modification in his concept 
wouid not save the entirety of philosophic truth in the question : 
for civil authority is something more than a complex of individ- 
ual rights over individual wills, and, as we shall see later, 
must come from God to civil society immediately." 

For the moment we must call attention to the fact that this 
combination of citizens' wills would have no power of life and 
death in the community, for no one puts into the merger what 
he has not got, the right namely of direct disposal of his 
own life, much less of that of hia fellow. Rousseau real- 
izes this difBcttlty and labors in vain both to make a man's 
prior consent to his own poauble execution the only indirect 
disposal of his own life, and to turn a criminal into an enemy 
at war, in the hope of finding a right to kill him as an unjust 
aggressor inevitaUy to be killed to save one's own life as well 
as the lives of our fellow-citizens." Rousseau proves qui|e 
well that civil society should have the right of life and death t 
but he does not prove what he should prove and what he set 
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out to prove, viz: That individnals had that right and trans- 
ferred it to the community. 

The same difSeulty arises with regard to all puniBhrnent for 
crime, as distingni^ed from r^aration for damage. No indi- 
vidual can prove his right to punish his neighbor; and though 
Locke, to save the situation, insisted that in the gt&te of man 
prior to civil society the right of oecesaary punishment was in 
every man's hands, he never proved the assertion.'* It is a 
right of God, which we caJULot daim to share without showing 
clear and evident title, and there is none forthcoming to the 
individual, though there is for the State. To be accuser, witness, 
judge, and executioner, all in one, against one's fellow-citizen 
is more than we can »pect the wisdom and justice of Ood to 
have conceded to every poor, selfish, passionate man, even before 
civil society arose. Now if the individual never had the right, 
no number of them can confer it upon the State. 

Finally, distinguishing between sovereignty, which is power, 
and administration, which is but the execution of sovereignty 's 
tswa, Rousseau's sovereignty of permanently amalgamated wills 
taeves no civil power poanble except in the moral person of the 
community. That rednces all just forms of government to one, 
that of absolute democracy ; makes the authority of all officers 
of the State merely illusory, reducing them to mer« agents of 
the popular will with no power to bind or to loose in any act 
whatever. Now though an absolute form of democracy is one 
of the juBt forms of government, and in a small community may 
be prudent and practical, the rejection of all serious entrusting 
of authority to any one distinct from the moral person of the 
whole commnnity is an exaggeration, which would make political 
philosophy ridiculous, as it would make political government 
on any extended scale merely nugatory. Even the subjection of 
princes and oflScers of State to the arbitrary recall of their 
cMnmission and power, while more than the safety of the people 
from oppression requires, at the same time nullifies the possibil- 
ity of stably preserving peace and promoting prosperity, the 
very purpose for which God ordains and man institutes civil 
society. 

"TOHT, Boiuieau't 8ootal Contmet, Introd., p. 20, ^ 
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Sammarily our indictment comes to this, tbst the social con- 
tract of Bonsseau as a jaridic&l foondation of civil society is a 
juridical contradiction in terms, and that his concept of sover- 
eigaty contradicts common sense and commtm need, perverts 
political philosophy, ignores the supreme rights of God, while 
aimii^ to safeguard the rights of man, and makes insecure in 
civil society the very jostice, peace, and prosperity, which 
Bousseaa was on fire to restore. 

II. 

Bousseaa has heen tmly said to have been the first to popular- 
ize with the messes the emancipating theory of civil society 
by consent, and of sovereignty ultimately in the people, which in 
substance and more consistent coherence had long been a pos- 
session of the scho<^ of pcditioal philosophy.'* Janet did not 
hesitate to write that "It would not be altogether inexact to 
say that in the Middle Ages it was in the cloisters that the 
doctrine of the sovereignty of the people was bom,"" The 
two ideas, however, that of the Schoolmen in the monastic schools 
ftod that of Bousseau in the Paris forum have essential divei^- 
ences, snch in fact that though Ronssean might have brought 
himself to accept the Scholastic idea, the Scholastics could never 
have accepted Rousseau's variant. 

The diffusion given to the idea of society by consent, by the 
writings of Rousseau boa obscured the fact of its hereditary 
descent. Bousseau frankly acknowledges his obligation to 
Locke, who preceded him by a century." liocke in his "Second 
Treatise of Civil Government" had taught that civil society 
is juridically established by a covenant of the people, which 
compact the law of nature obliges them to observe; but the 
law of nature on the other hand justified sovereignty in the 
government only as limited by popular contract. Locke made 
sovereignty consist in the r^hts, which every man has over 
hU own actions, conceded by compact to the government, accord- 
ing to the measure of esigenoy for the common welfare. Hobbea 

" To»T, JIouMaoK'* Social Cmtraat, Introd., p. 8. 
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had anticipated him on the initial social existence by oonsentt 
bat Locke, though he avowedly builds on Hobbes, departs from 
him on the character of sovereigfnty, end adheres with frank 
avowal to the teaching of Richard Hooker." 

Hooker, a century etill earlier, in his "Ecclesiastical Polity" 
had made men pass from subjection solely to the natural law 
into subjection to law politic by "an order expressly or secretly 
agreed upon touching the manner of their union in living to- 
gether. The latter is that which we call the law of the common 
weal,'"" He adds that all public government of whatever kind 
arises from deliberate advice, consultatioa end composition be- 
tween men, and that sovereignty resides ultimately with the 
people." Now curiously enough, though Hooker may seem 
unaware of the choms of Catholic theologians, who in bis time 
were defending, against the Divine right of kings, the origin 
of society by consent, and the primary reception of sovereignty 
by the people (i. e., the whole community), his indebtedness to 
St. Thomas Aquinas is freely admitted." 

Of course that does not mean that Hooker found in St. Thomas 
a tieory of political government worked out for him along 
the lines he followed ; but he found there and borrowed thence 
the development of the natural law, and specific equality of men, 
their coalition by natural impulse into society, and the origin 
therein of political law. Moreover, he found sufBciently indi- 
cated the juridical causality of consent for the existence of 
civil power in its actual existence is, in a sense, of human 
accepts with approval St. Augustine's definition thait a political 
society (a people) is essentially "a multitude united by juridical 
consent (or by agreement in law, the words being juris consensu) 
and community of interest."" So too, St. Thomas insists that 
civil society in the "Summa ThecAogica," where St. Thomas 
right and not of Divine.'* In fact he adds that the reason why 

'ToHT, i&id., pp. 20 and 24. 
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God cbose her kings for Israel was precisely because Israel was 
onder an exceptional regime, a theocratic constitU'tioD.*' 

Furthermore, St. Thomas places the essential note of sot- 
erei^ty, namely, the l^ialative power, in the people or in the 
vicegerent of the people, and assigns a reason for it, tbat legis- 
lation is the necessary direction of meanfl to the end of civil 
society, and that, whereas the end of civil society belongs to 
the people, the direction also of means to that end must lie with 
the people." This position he enforces in his defense of custom 
prevailing as law. Distinguishing with Aristotle between a 
community free and independent and one that is dependent, be 
declares that in the former the custom of the people is the will 
of the people, and ^e people have the power to make law; 
whereas, the prince, against whose law the custom may conflict, 
has the power to make law only as the vicegerent of the people.** 

Moreover in his defense of the theocratic constitution of tlie 
people of Israel, prior to the question of what form of govern- 
ment may be best, he lays down the general principle that 
for all good governments it is requisite that the people have 
a share in sovereignty. He then adds that the best form of 
government is that wherein the people retain the right of elect- 
ii^ its mlers from out of the people.'* 

From St. Thomas to Aristotle, though a great leap in point 
o{ time, is a short step in philosophic heredity. In fact in 
support of the last position we have cited from St. Thomas. The 
latter refers ns to the "Politics" of Ariatotle.** Janet insists 
that the principles of Aristotle are altogether favorable to sov- 
ereignty of the people.*" Indeed, if one will run even cursorily 
through ttie "Politics," he eannot escape that impression. Aris- 
totle lays down that a State (dvitaa), a body p<ditic (poUteia), 
is a society of freemen." The government of a hoosebold is 
monarchical, while in civil government power belongs to ell. 

'Ibid., 1, IT, q. 106, a. 1, ad 1. 
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"There » one nde," he aaya, "exercised over subjects who are 
by nature tree, another over sabjeeta who are by natare daves; 
Hie rale of a household is a mimar^y, for every house is under 
one head; whereas ewistitational (t. e., political or civil) govern- 
ment is a government of freem^i and equals."** All citizens 
have in a sense a claim to civil power.** Rulers and subjects are 
from time to time interchangeable, because all are equal (i. e., 
politically).** A citizen is one who diarea in governing and 
being governed." The government is everywhere sovereign id 
the State, and the constitntion is in fact ihe govenunent." 
But a constitutiim is an organization of c^ces, which all the 
eitwena distribute." Forms of government are of several kinds 
according as the power is thus distributed. •• Absolutely speak- 
ing, if an individual happens to be so eminent in virtue as to sur- 
pass all others, it is just enough that he ehoatd be king,** but 
always by the choice of the freemen w4io constitute the State." 
In every form of govenunent the majority (or, as St. Thomas 
tran^ates it, the many) ultimately rule.*' None of the prin<ciples 
on which individual men actually claim to rule, and to hold 
other men in tuhjeetion, are strictly right.'* Sovereignty of the 
people is in principle susceptible of a satisfactory ezplanatiou, 
and, tliongh not free from difBcuIty, seems to contain an element 
of truth." Extreme democracy, as a form of government, must 
recognize law as supreme, and concede real authority to its 
magistrates.** 

From all of this it would appear that the essential idea of 
civil society conatituted by consMit, and of fundamental sov- 
ereignty in the people, has come down to us from a respectable 
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wnrce, however tangled and nntme the exaggerated notions 
thereof may have become. 

The idea was indicated in Aristotle and ontlined in St. Thomas; 
but it was only when there took place the great contention 
between the Empire and the Church, between the civil power 
of kings and the eccleaiastical power of the Papacy, that the 
controversy arose which led step by step to the fuller devdop- 
ment in the Catholic schools of the juridical origin of civil 
power. From the middle of the sixteenth century both of the 
great palaestras of Scholastic theology;, the Dominican and the 
Jesait lecture halls, freely taught what in the seventeenth 
century Suarez so brilliantly defended, to wit, that civil sover- 
eignty was through the natural law directly received from 
Almighty God by the people, and thence entrusted to the rulers 
of the' State by constitutional consent.*' 

III. 

In the origin of civil society in the concrete among men we 
most distinguish at the outset between the historic causes that 
variously brought men together in cities and States, that deter- 
mined them to live submissively under patriarch, king, conquer- 
ing general, or beneficent statesman, as their political head, and 
the juridical title or foundation, in view of whose exigency 
the natural law bound men together in concrete civil unity, 
into a moral and juridical civic entity, and ratified the estab- 
lishment of power in the hands of a legitimate ruler. No one 
in reason donbts today that whatever was the historic cause 
that diversely in diverse cases brought man and woman together 
in a family relatioi^ wiietber it was by purchase or forcible 
seizure, by paternal gift of the woman, by maternal wiles, b; 
feminine witchery or by lover's ardent suit, the juridical title 
has been and is unchangeably the same, viz, mutual consent 
to the marriage bond. Similarly diverse instances of civil 
society may have had their historical origin under variously 
divergent circumstances, under the infiuence of distinctly diverse 
eaoses, of patriarchal expansion, for instance, or clan accretion, 
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of conquest in war (just or anjust), of combination for defense 
or for trade, of colonial estAbli^ment or revolutionary reform; 
bat in each and all cases we seek the juridical foondation to 
civic or political unity, the title to be recognized as a juridical 
State at all, and we declare it always to be popular consent to 
the civic bond. 

For a State, a political unit, a civil society, is admitted to 
be a moral union of families and individuds for a naturally set 
human purpose. A union must have a bond, a moral union a 
moral bond. A moral bond must bind the free acte of men, 
the only act^ which can be moral; and the only true binding 
force on onr free actions comes from the obligation of law. 
The obligation, however, of no law "toucheG man in the concrete 
without a foundation in fact. Hence for every moral bond we 
most find such fundament or title; and for the union which 
constitutes of men a civic body, we muat find not merely the 
historic causes or the occasions of its ^stence, but the juridical 
foundation of the civic bond. This we maintain to be consent. 
In like fariiion we are in search not of the history of how 
this or that ruler came to establish himself and exercise civil 
power; rather we are loi^ng for his juridical title to the 
rights of sovereignty. We assert that this is the constitutional 
consent of the people, with whom lies original and fundamental 
sovereignty. 

To come at this scientifically we miust take a summary view 
of the natural problem of human life. Qod made man ulti- 
mately for an abiding union of knowledge and love of Him, 
in everlasting enjoyment of His truth, goodness and beauty; 
in which union we find God's eternal glory and man's eternal 
blessednesB. God set man on earth for a period of existence 
until death, to fulfil His plan for the development of hnman 
life thereon. That development was to be a demonstration of 
Divine excellence latent in the powers of man and nature, and 
in human capacity to learn the control of the powers of nature. 
This demonstration, while it makes man "witness of the glory 
of God," as Rnskin has called him,** likewise shows him grow- 
ing in the knowledge and love of God through His creatures — 
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which constitutes the highest glory of God apwi earth — and 
in ita achievement, the temporal happiness of man. The con- 
nection between Ood's ultimate parp<»e and His earthly plan, 
between man's service on earth and his enjoyment after death 
is one of merit. Man is to merit beatitude by service on earth, 
in the development of life as planned by Qod. God has pot in 
man and in nature the capacities for this development, has 
imprinted on them the necessary impulse towards it (in human 
reaaiHi by the natural law, in all things else by tiie laws of 
nature), and has left man in manifold need of the very steps 
that lead him on. Man, learning from his natural powers, his 
specific impulses and his cognate needs, the details of God's 
plan in his regard, in consequence recognizes therein the details 
of God's law bidding him carry out the details of the plan. 
In carrying these out as bidden man gives that final touch to 
his life development, whit^ is imputed to him for merit of the 
happiness of the life that is to come. 

Pursuant of his way towards the natural development of his 
life powers^ man comes to recognize that the family relation 
has place in the fulness of the Divine plan of human life ; and 
when he enters into that relation, he is normally conscious both 
of an obligation of the natural law binding him to all the 
necessary conditions of that relation as bearing on the purposes 
of human life, and is conscious at the same time of rights which 
the natural law gives him unto the fulfillment of that obliga- 
tion and the promotion of life's purposes. We know this 
definite, specific compound of obligations and rights as the 
marriage bond ; its obligations give it the name ; but its obliga- 
tions on the one side involve rights on the other, and vice versa, 
and the two combined int^rate the juridical connection. As 
a set of duties and rights, of obligations and moral powers, it 
has its source in God, whence it descends through the natural 
law. As incumbent on any man and wife in the concrete, no 
one denies today that it comes into existence by consent. As 
to the nature and force of its obligations and rights, it is of 
Divine right; as to concrete existence it is of human right. The 
principle of the bond is the natural law; but the fotudation 
of its presence in this or that concrete couple is consent. .[ 
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The next step in social conaciouaaras is that men realize that 
in the mntual assistance of family life almie th^ cannot develi^ 
human life in its fulness; they cannot attain, as Aristotle Beys, 
"the good life," that is, the perfecticn of life. Th^ become 
acutely aware of the power, impulse, and need they have, bear- 
ing on what we call civil society, for the development of life's 
full faculties, physical, mental, and moral. They enter in dne 
time upon this social relation, forming a unit from which they 
demand the protection of rights and the promotion of oppor- 
tunities — not merely economic, but in every sense human — 
for a fall life development, in the active achievement and enjoy- 
ment of which may normally be found man's temporal happiness. 
In this second natural and' juridical social unit the elements 
are held together by a civic bond, embodying ali the esential 
obligations of co-operation, and all the essential rights of social 
protection and opportunity. These essential obligations and 
rights are not the arbitrary choice of men. They are determined 
by the natural purposes and exigencies of such civic coalescence. 
The civic bond, like the marriage bond, is a definite, specific 
compound of obligations and rights. 

The binding force of this bond also comes from Qod through 
the natural law. But what actuates it in this or that group 
of families, this or that multitude of men, in the concrete T 
Why not their consent t Consent is enough to actuate the con- 
ventional bond of a business partnership between man and man, 
of a commercial treaty between nation and nation, of a natural 
union between man and wife. There is no assignable reason 
why it should not suffice to determine the social union of citizens 
under the civic bond. In fact there is explicit reason why it 
should do so. 

If we push on to see why ultimately neither the authority 
of parents, nor the weight of law, nor the obligation of con- 
science, can make man and woman husband and wife without 
their consent, we find that the marriage relation calls in its 
continuity for such a union of wills, in constancy of mntual 
love and common effort, as cannot be hoped for unless the 
bond is voluntarily accepted by an act of personal freedom. If 
we then consider the demand for union of wills, of co-operaticm. 
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of sacrifice, of mutaal civic altraism in peace and war, to be 
fonnd in the continuity of the civil relation, it is easy to see 
that it ia onreasonable to expect it, nnleas the constitaent 
elements ultimately come to accept voluntarily the civic bond 
and its necessary coasequences. You may sabject a people by 
force; you may subdue its spirit by oppresedon ; you may main- 
tain supremacy over it by the craft of subtle tyranny; but you 
can never have a civic unit working out by co-operation the 
real happiness of all, unless the people come at one moment or 
another to accept the situation by consent. 

When a multitude of people oome to grasp, however dimly, 
the natural life-purposes incumbent upon them (purposes in 
themselves supremely desirable as well), come, moreover, to 
apprehend the obvious fact that only in civil union of a concrete 
society can these purposes be achieved; that this union implies 
a bond binding each of them, a bond bearing with it d^nite 
cononon civil duties and civil rights for all, they have certainly 
arrived at the threshold of a jundical union. In all other 
cases of juridical union contingent upon common action, in all 
other cases of natural and mutual obligations so cimtingeDt, as 
well as in the case of acquired natural rights over definite 
means to a natural end, the next step is a free act of the will, 
and the thing ia done. In perfect parity, if the multitude there 
and then accept the bond in question, you there and then have 
Id existence a new juridical entity, a juridical union, which men 
call civil society. They may have been entirely free to conscait, 
or for one reason or other may have been morally bound to 
cooaent; th^ may have consented in written instrument or 
spoken word; in the cheerful enthusiasm of subordination and 
co-operation, with neither written or spoken pledge, or in the 
silent omission of all protest and repudiation, when such protest 
would be ^cient or a matter of duty; they may have consented 
all together, or group after group yielding in course of time; 
they may have consented to the entirety of the bond at once 
or by degrees to the different duties of its content. It matters 
not. The one substantial thing in the establishment of a State 
as of a family, in joining a civic unit together with the civic 
bond as in joining a family unit with the marriage bond, is 
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the Tolimtai7 and free consent of those who estahli^ the oniMi. 
The consent of the commmiity th»i is the fact which of its 
nature spells an exigency that the natural law shoold supply 
the esseatial juridical ingredient there and then necessaiy for 
the natural function and juridical cohesion of civil society; 
and that is, after all, what we understand by a foundati(»i, 
a juridically determinant cause of the existence of that juridical 
effect, which is found in a multitude, when, instead of remain- 
ing an incoherent asembly of discrete atoms, it is bound together 
into the social onion which we know as a body politic or a 
State. It is indeed the only fact that accounts juridically for 
that union, just as consent is the only juridical cause that 
accounts tor the juridical eziatence of a marital union. Vidn- 
age does not do it, nor kindred blood. Common needs may be 
a motive of consent, and even, in a conceivable case, extreme 
enough to give rise to an obligation to yield the consent ; but of 
themselves they do not place the consent, nor sufBeiently substi- 
tute for it in placing the social bond. Such conditions will not 
suffice in the case of the matrimonial union. Why should they 
in the case of the more extensive and complicated unitt Patri- 
archal descent, occupancy of the territory of one and the same 
landed proprietor, subjection by conquest, none of these are 
claimed to be sufBcient juridically to make a discrete moltitade 
into a civil community, except in bo far as the patriarch, land- 
holder or conqueror has ipso facto sovereignty over those who 
fall under the respective categories correlative to each of them. 
But we shall proceed at once to show that sovereignty needs a 
firmer crround, lies originally with the people, and is found 
derivatively elsewhere only by the people's consent. 



IV. 

When men in the fulfilment of God's plan establish the juri- 
dical person of the body politic by their consult to this juridical 
union for the general welfare, the natural law necesHarily 
concedes to that person in the very bond, which creates it, all 
the rights and powers necessary, and even those connaturally 
proportionate, to the purpose of the common weal. The powoa 
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eBBentiftl to each and ever? State will be con^^nital rights of 
the bod7 politic. If we conceive the thing as in a condition 
of jaridical genesis, we ask ourselves, What are the first powers 
that body needs! The answer is the power to organize itself 
under a definite form of goyemioent of its choice ; the power to 
choose the individuals in whom the governmental powers are 
stably to reside, to determine the stable limitation of these 
powers by reservation of power to the community itself, and 
the method of succession in their possession; the power to 
govern the commonity ad interim either directly or by the 
appointment of provisional governors; the power to reorganize 
the government, whenever its prior organization, whether from 
forces within or without, goes to pieces, or permanently fails 
to function for the general uxlfare, or in new times and cir- 
cumstances fails to meet the exigencies of the common weal; 
the r^ht, finally, to be the authentic judge of conditions requir- 
ing organization. I fancy we need not elaborate the point that 
substantially these powers are from the start requisite to the 
essential purpose of civil society; nor that by reason of Qod's 
ordering human society in His plan of human life, and by 
natu^l consequence of men putting one such into existence, 
this society has the above rights and powers. They are as 
obviously involved in the content of the civic bond as are 
all the rights and privileges necessary to the natural purpose 
of marital life involved in the marriage bond. 

These powers may be and sometimes are called constituent 
powers, authority to enact a constitution or fundamental law, 
a law, namely,' in which the organization of the government is 
provided for as above, and the reserved powers of the com- 
munity declared. In point of fact that is what is meant by 
popular sovereignty, that is to say, the sum of supreme jurisdic- 
tion necessary to provide the organization and government of 
a State, as inherent in the community as a body politic, a moral 
person, from the first inst&nt of its juridical existence; juris- 
diction coming from God through the natural law in the civic 
bond whi(^ mahes' of a multitude a people, a community, a 
State. It IB quite evident that such sovereign powers exist in 
BOme perwm or otiier within the range of the community, but 
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the contention for popular sovereignty ia that they are to be 
found in the moral person of the conummity itself. 

It may appear tiiat what is commonly known as sovereignt?, 
the supreme powers, namely, in a sovereign, whether he be tau", 
kaieer, or king, a class of nobles or a republican president, is 
not quite the same as the owstituent and other powers above 
eoamerated. That is true, though not in a Bense as mutually 
exclusive as might be apprehended. Sovereign powers, as tbey 
exist in actual rulers, are the sum of jurisdictioD necessary for 
actual normal government, stably set indeed in the mien in 
order so to govern. They suppose then a determinate form of 
government, definite rulers and definite powers and a deter- 
mined mode of succession; and finally they imply the posses- 
sion by the rulers of the fulness of authority necenary for their 
function ; whereas on the other band the sovereignty attributed 
to the people aeenw rather made up of preliminary powers of 
Oi^anixation, and not of powers to govern at all. That is a 
mistake. Popular sovereignty is both one and the other. As a 
matter of fact the community has in itself all the powers of 
governing provisionally in the interim of (M*ganisati«m ; may 
organize, if it so choose and the thiqg: ia ezpedirat, a purely 
democratic form of government, and so retaining all its powers 
msy stably govern the State. In one word original sovereignty 
oa in the people includes the governing powers as well as the 
powers of organization. Outside of an absolute democracy the 
people entrust the governing powers to the rulers, retaining the 
oiganising powers for the emergency of necessary reorganisa- 
tion. 

The important question demanding a convincing reply is, 
Why should these powers appear first in the people, in the 
community itself t The metaphysician would answer: "Natura 
non deficit in necetsariis," which the jurist translate^ in terms 
of ethics, that God lays no natural duty or fnncticm upon any 
person, moral or physical, without naturally (». e., through the 
natural law) communicating to tiiat person all the powers 
necessary to the discharge of the said duty or function. Now it 
is quite evident from what we have said above *^ on the ploee of 
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civil society in the Creator's plan, that on the person of the body 
politic, ODce exiatent, are naturally incumbent the duty and 
function of providing for the purpose of civil society, for the 
security of rights and for the promotion of civic opportunities, 
in a word, of directing civic co-operation to civil society's 
specific welfare. It is equally clear that such provision, such 
direction of co-operation, cannot be had without the possession 
of all the moral powers indicated above as the content of sov- 
ereignty. Nor will it answer this exigency to say that such 
powem most be somewhere within the limits of the community, 
but not necessarily be the powers of the people as such. For, 
as St. Thomas insists, "in this matter, as in everything else, to 
him is given tiie power to order the means to the end, to whom 
that end properly belongs."** Now the end of civil society 
does not properly belong to any individual person, or individual 
group of persons in prefer«ice to others in the community, but 
to the community as such, to the people as a body politic, a 
moral person. It is the community's common weal or general 
welfare, which is the goal of civil society, an axiom recognized 
from Aristotle down.** 

Natural rights are to be found in no person except in con- 
sequmee of natural title, of natural exigency of those rights 
with a view to the natural purpose of life. Our congenital 
ri^ts are the same in all of us, for their title in human nature, 
and that belongs alike to each of ua. Bights other than con- 
genital are acquired as we become possessed of contingent 
title or exigency thereto. The exigency for civil sov- 
ereigaty does not naturally arise in any man, or any individual 
group of men, but only in a body politic; for it is a naturally 
necessary means only to an end proper only to a body politic. 
The natural exigency in any person whatsoever outside of the 
body politic regards only a private and not a public purpose, 
and springs from a relation of commutative justice between 
iadepend«)t equals or domestic justice in the bosom of a family; 
whereas r^hts of civil sovereignty come into existence only for 

'Bum. Theol., I, II, q. 00, a. 3, in eorpoTt articHli; quoted Abovs in 
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a public purpose, the common good or general welfare, and con- 
note a relation of civic legal and distributive justice. A puUic 
purpose is naturally proper only to a public person, to tbe person 
of the State; and the proper juridical term of civic legal justice 
as well as the proper juridical subject of civic distributive 
justice is to be found only in the person of the commonwealth, or 
in that person's representative as such. 

Naturally enough the position here taken has been contro- 
verted. I fancy that the landed aristocracies would wish to con- 
trovert today, and maintain that where one-half of one per 
cent of the inhabitants of a country own all its land,°° and are 
thus in possession of the ultimate source of its wealth, it should 
govern the community, because it has most at stake in the com- 
munity. ■ This would be to argue that the title to power over 
the general and public welfare of society is to be found in the 
individuals who have the largest material interests of private 
ownership ; and here the capitalist, the banker and the money- 
lender would contest the landlord claim. The only way one 
could twist a title out of that would be to say that he must 
necessarily have the care of the public good, to whose private 
gain that good is subordinated by nature, as a means to an md. 
Nature never yet subordinated one man's natural good ea a 
means to another man's aims, let alone the natural welfare 
of a whole people to an individnal's private profit. The thing 
savors of slavery. 

Originally, doubtless, civil government began under the head- 
ship of the patriarch of the dan; and paternal rights in the 
father were a prdude to civil powers in the first patriarch, 
which descended from him through eldest sons, so that at any 
given time claim to the possession of sovereignty was based oa 
primogendlary descent from the first sovereign, who could be 
historically proved to have ruled over the nation." To conclude 
from that historical fact thiat the original natural title to sov- 
ereignty is in extensive paternity is a far ciy. It involves that 
by natural law civil sovereignty is absolute in the actual mler, 
limited only by the demands of the common civic good ; and 

"Cf. J. Murphy, Dietionarg for SoeUU Btudeiat, p. 88. 

" Ariatotle, PoUtiot, I, 2; Eallain, Uterature of Europe, in, p. IW. 
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th&t both in ori^n.' and traDBmismon it is entirely independent 
of the consent of the people. But a father's right to govern his 
son cannot be proved out of any natural exigency — such as that 
by which it is proved to exist at all — to estend beyond the adult 
roatnrity of the son ; end when the latter founds his own family, 
his parental rights are as strong; and exclusive over his own 
family as his father's is over his, and so every head of a 
family. The general welfare, which is the reason of the existence 
of civil power, cannot be said to be, by the natural law, properly 
and peculiarly the patriarch's; nor his permanent care, unless 
you extend a man's responsibility (in the matter of life-pur- 
poBee) for all his progeny to the nth generation; nor his pnr- 
pose and profit, nnleas yon make all bia descendants hia slaves. 
It is the common profit, the common benefit, and it is to be pnt 
before the profit, benefit and happiness of the ruler. 

Nor is the patriardi's case strengthened by the fact that he 
has the added title of landlord over the entire territory occupied 
by the clan, and can extend bia right of property over wide lands 
to territorial sovereignty, and then to civil jurisdiction over the 
tenants and all inhabitants of the aforesaid territory. This 
really weakens the case. For though a patriarch's feeling for 
his blood descendants m^ht be a reason to expect him to set 
the general welfare above his own, yet the landed proprietor 
owns land for his own profit, and in the administration of it, 
and of any government of the occupants thereof, would natn- 
rally connder his own proprietary rights and gain first, and the 
welfare and rights of tenants in an entirely secondary place, 
and much as means to the former. History justifies our a^ni- 
ment against him, for the landlord government has been a 
mockery of civil government as primarily for the benefit of the 
governed. 

How then, if we do not admit the patriarchal or proprietary 
title to civil sovereignty, are we to account for the obvious fact 
that hifitorioally this sovereignty obtained was exercised in 
many places and in many cases with a measure of beneficencet 
We answer, by consent or usurpation. Why men would natu- 
rally consent to patriarchal rule and find it beneficent, and how 
civil rule might be usurped and turned to oppression is well -, 
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expressed in a paasa^ of Aristotle, which, while a aommary of 
the past before his time, sbtois of a prophecy of the centuries 
that were to come. 

The flrat goTemments were IdngBhips, probably for this reason, 
becanae of old, when cities were small, men of eminent virtue were few. 
They were made kings because they were benefacton, and benefits ean 
only be bestowed by good men. But when many peraons equal in merit 
AFoae, no longer uidnring the pre-eminence of one, they desired to have 
a commonwealth, and set np a constitution. The ruling class soon 
deteriorated and enriched themselves out of the public treasury; riches 
became the path to honor, and so oligarchies naturally grew up. These 
passed into tyrannies and tyrannies into democracies; for love of gain 
in the ruling classes was always tending to diminish their number, and 
BO to strengthen the masses, who in the end set upon thdr masters and 
established democracies. Since cities have increased in size, no other 
form of government appears to be any longer possible.'" 

The contention that the patriarch and his primogenitary 
desceodants are by nature and natural circumstances so evi- 
dently better fitted to govern than any other member of the 
community aa to be thus indicated by nature (on a per with the 
father in the family) as the natural recipient of soverei^ 
power is both in theory and in fact of so tenuous a texture that 
it needs but the breath of denial to disrupt it. The whole 
question in a nutsdiell eomea to this: Whose rights and interests 
are paramount, the community's (m* those of the patriarch and 
bis primogenitary descendants; and on whom has the natural 
law put the duty of the life-development of the community in 
the plan of Ood, on the community or on the patriarch t The 
life is the life of all in the community; its development is a duty 
of the community; its juridical purpose of existence is precisely 
that. This purpose is paramount to th& development, profit, 
benc^t, or interest of any individual, and the right to it supreme. 

In the oxteenth century Bodin maintained that, thou^ 
patriarchs were the first civil governors, the patriarchal State 
had been long since overturned by force of arms, and tiiat the 
■overeigna of his day Aould find their original title in right of 
conquest. Assuredly not "by unjust conquest, unlesB we wish to 

" Aristotle, PaKtitm, III, 15 (Jowetfa Translation, I, p. 100). 
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eoBfoaiid right with migrbt. The victor in a just war may 
certainly exact the right or rights for whieh he justly went to 
war; bnt these belonged to him, conqaest or no conquest. He 
may rightly claim indemnity also for necessary losses sustained 
in the prosecution of the war, as these are damages justly de- 
manded to repair injury BufiEered; and one may also remark that 
the title to these in the court of conscience and ttie natural law 
does not rappoee victory. Finally, he may demand reasonable 
security against repetition of the offense; but the foundation of 
this is the ris^t which he has agaiDst l^reatened injury rather 
than the conquest by which he ia enabled to enforce that right. 
Conquest in itself is but a robber's title, whether the prey be 
territory, booty, or men. Conditions may be conceived to be 
such that the conquered community cannot properly repair 
damage and give security except by accepting the sovereignty 
of die conqueror. It then may be bound to consent (at least 
temporarily) to such sovereignty, just as a man may be bound 
in conscience to marry a girl whom he has- wronged under 
promise of marriage; but neither in one case or the other can 
the juridical bond be proved to arise without consent. 
Coercicm may enforce subjection, as it may enforce cohabitation, 
but it does not create the natural bond without the natural 
title. Ton may make a plantation of slaves and call it a realm, 
but yon cannot have a body politic to rule, nor authority to 
rule over one, except you have the foundation of consent. This 
of coarse is poshing the anrum^it to an extreme. Suarez ad- 
mitted that a conqueror could under the circumstances posited 
above annex territory and incorporate its inhabitants into his 
own pre-existing State. The territory raises no insuperable 
difficulty, and the inhabitants thereof may pass as alien resi- 
dents under the sovereignty thus extended over the territory, 
bnt consistently with the original principle we have laid down 
th^ do not become citizen-subjects until they have consented to 
transfer of allegiance. 

On the eve of the Bngli^ Bevolution of 1688 Filmer in his 
"Patriarch" raised a weak cry in favor of existing absolute 
rule, resting the thrcmee of Europe on patriarchal descent. In 
the early nineteenth century De Haller reacting against the i[c 
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principles of the Freuch Bevolntioii" demoliBhed the "Control 
Social" of Boosae&n'* and thoDB^ht to find a justification in all 
nature for the principle that rule belongs to the strong, declar- 
ing that authority is to be found in him who has a miperiw 
excdilenee over those who have need of the benefit of that 
saperioritf , by a law of nature to whidi men necessarily con- 
form.** He puts the sovereignty of a prince in his own par- 
ticular independence, which is just in so far as it is liis own 
private property, his subjects being those who have not achieved 
their own independence and owing to circumstances depmd upon 
the superiority of the prince for their protection, help, and 
guidance." He makes monarchy the initial form of civil gov- 
ernment and places ita sovereignty in independent supeiiority 
established chiefly by the titles of patriarch, territorial pro- 
prietorship, and military conquest." Father Taparelli, 8.J., 
with keener philosophical acumen and singular felicity of style 
presents De Haller 's theory in the strongest shape in which an 
appeal could be made for it, narrowing the formal part of the 
title to sovereignty to a juridical superior excellence and fitness 
to govern to be found in the exclusive prior rights of patriarch, 
proprietary, or conqueror." Both De Haller and Taparelli 
allow for an exceptional case in which independent equals may 
establish a form of government by consent, with tbe designation 
of the ruler by the community.** In its last form tbe theory has 
had the subsequent support of many conservative minds down to 
our own day. Yet its purpose ia more admirable than its groond 
firm. Paternal authority, proprietary r^hts, and military con- 
quest cannot transform themselves into a natural authority 
specifically distinct, whose purpose in Qod's plan is the general 
welfare of the community concerned, of which He laid t^e duty 
<m the body politic itself. 

" SeitottralKm de la Soienea Polttigue, Istrod. 
-Ibid., chap. 9. 
" IMd., eh&p 13. 
'Ibid., Introd. 
"Hid., eba/p. 21. 

'Saggio Ttoretioo di Diritto NatvraU, Diuert. II, eap. S. 
■ De Holler, BeMtauration de U Sofencd PoIttt^M, chap. 18. TapardU, 
Baggio Teoretioo di Diritto IfatwdU. DiMert ZI, eap. B, nn. 5IS-8S3. 
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Nor esB aii7 of these prior rights be said to estahlidi a 
natural title to civil power. For a natural title to civil power, 
a title in the nature of the thing, should show special fltnesa, 
phyrieal or moral or both, for the task of authoritatively guiding 
the people to the goal of the general welfare ; should show it in 
reality and not in appearance only with stnaething like evidence 
and not mere plausibility exclusively in the person claiming 
the power, and per te, i. e., in the ordinary run of human events. 
These characteristics we demand in the title of a father to 1m 
head of the family, and it is only on the ground of the absenes 
of one or the other of them that an ailment can be raised to 
dispute the man's natural right in preference to the woman. 
Now in the ordinary run of human events physical fltneai 
is not pratically eselusive; nor moral fitness either for that 
matter. Hence the argument has passed in the course of con- 
troversy to juridical fitness from the presence of some right hav- 
ing a special bearing on civil power, such as the ami^ified 
paternal right of the patriarch, the right of property in a ter- 
ritorial landlord, the right of conquest in a victor at war. But 
we have to note that such rights proceed by commutative justice 
or domestic jurisdiction, the former of which is primarily for 
the benefit of the individual, the latter for the benefit of the 
individual family; and neither of them has particular bearing 
on legal justice nor do they necessarily manifest a tendency 
and obligation to send one's activity forth out of one's own 
person^ circle to labor for the general welfare. The moral 
person of the community itself, however, is linked together by 
legal justice, and as such has both the natural tendency aitd obli- 
gation to w4»-k primarily for the common weal. We must not con- 
sider sovereignty as private property but as a public trust. 

The rights of sovereignty lie where the duty falls, by the same 
law and precisely on that title. The duty of achieving that 
precise element of the Divine plan of human life, intended to 
be achieved in civil society, Ood laid on that natural moral person 
itself, not upon another; primarily and paramountly for its 
own benefit, the greater welfare, and not for the advantage of 
any individual. The sovereignty which is neoeaeary to accom- 
plish this achievement, to fulfil this duty, God through the . 
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Datonl Imv pat upon tlie peiqile, the State, the civil Eoeiety 
itadf. The nstonl Uw bestows the power mly where and when 
the exigency ftrian; the natural exigency for sovereignty arisea 
(Hily in the people, and preciseiy at the moment whm the mol- 
titade joridieally coalesces into a State. Neither in theory nor 
in practice will anything stay a resolate people who have the 
strength, frun readjusting their form of government, whether 
a repnUic or a OMHiarehy, except the fact that the government 
is bwig propo-ly and snocesHfnlly conducted for the general 
wdfare with the protection of the ri^ta of all and the exclusion 
of none from a fair opportunity to develop human life alcoig 
the lines indicated 1^ the nature of man. 

This m^ bring the reader to ask whether by repudiating 
BonsBeaa's Social Contract and establishing society 1^ natural 
cotttent with aover^gnty as a new and distinct power descending 
from Qod throu^ the natural law we have not reverted to the 
Divine right of sovereignty! Yes and no: To the Divine ri^t 
of kings or other individual rulers to their sovereignty, no; to 
the Divine right of the people to their sovereignty, yee. The 
phrase Divine right (jure divino) signifies literally by Divine 
law, and in a general aeose all right is Divine, i. e., ultimately 
deriving its force from God's eternal law. "By Divine right" 
in a special and technical sense signifies from the law or will of 
Qod without the mediation of any human law or will, and in 
this sense a Divine right in a man means a right thus immediately 
received. Now Divine law is twofold, positive and natural ; the 
former is over and above the exigencies of created nature and 
is found in the Revealed law; the latter follows the ex^ncies 
of createdhuman nature and is formulated by human reason. 
The poweis given to Moses in the Old Covenant and to St. Ptter 
and his euecesioTB in the New are of Divine positive ri^t. 
James I of England, the great champion of the Divine right 
of Kings, in as much as he claimed in his kingship the plenitude 
of spiritual power over Christ's Church in England, doubtless, 
so far forth at least, intended that his soverdgnty was from the 
Revealed law and thus of Divine pontive right, and moreover 
he sought to prove his theory of sovereignty from the law re- 
veled in the Seriptares. Tet he could not w^ claim his aov- 
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ereignty as a king from that aource, unleas — bs Suarez Bi^rued " 
— he waa prepared to show that God by special rerelation or hy 
8i»ne extraordinary sign had elected him or one of hia pro- 
geniton King of England. 

The keener minds defending Divine right of kingship soon 
dropped the argument from Scripture with its inannation of 
right from Revealed law, and fell back on. the natural law. 
This left the issne of Divine right to be whether on the one hand 
the natural law bestowed sovereignty immediately upon the 
mlers either by original title, whether of patriarch, proprietary, 
conqueror, consraA or prescripticm, or by derivative title from 
such original possessor of civil power, without in any way deriv 
ing said power from the people ; or whether on the other hand the 
actual individual rulers were never origitml holders of sov- 
ereignty, but only subseqaent possessoTS by derivative title 
from the scrie original holder, the people. In the former case 
ttie power of kings, whetiLsr original or derived, would be by 
Divine right directly from tiie natural law; in the latter by 
human right fjuro humano) of couBtitutional law or popular 
traoaference. Hence the doctrine of the Schoolmen was not the 
doctrine of Divine right for the sovereignty of actual rulers, 
but only for the sovereignty of the people. 

Cardinal Zigliara not quite a half century ago originated 
die theory that while the consent of the people was the neces- 
aaiy title to civil sovereignty, it was not a derivative title, but 
an original one.** Hence the people was not the original holder 
of civfl power, transmitting it to its nilera under an establi^ed 
form of government, but merely the sole legitimate designator 
of the person to poesess Bovereignty, who in consequence of euch 
draignation always received its power directly from God, though 
in virtue of popular consent. A more recent Romvi authority, 
while conceding to the people constituent powers, defends the 
same view in regud to governing sovereignty, and maintains 
titat as in virtue of the people's constituent powers governing 
sovereignty was by way of title at the free disposal of the peo- 
ple, and SB it is present in actual rulers juridically by the free 

" Baarei, Defeiuio PidH CatltoHeae, III, m, 7. 

•ZlglUn^ J»i Saivne, Lib. n. Cap. 2, Art. 8, No. 11 _ i, GoOqIc 
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sot of the popnjer will, it mast be said to be invested in the said 
rulers by human right and not by Divine.** 

The principal ground in reason for this position that the con- 
sult of the people is not a derivMive title is the sappodtion that 
the community as such cannot be the original posseSBor of gov- 
erning sovereignty before determining its form of govemmrait 
and ita stable rulers, became the community as a whole is not 
per »e fitted by nature to poesess and exercise such governing 
powers. The ground does not seem conclusive, and that for 
two reasons. First, the unfitness for posseesion and exercise 
of governing powers appear only in case of too populous and 
ill-educated communities; for a community of moderate propor< 
tions and of a fair amount of civil education can evidently con- 
duct (as has been done in the past) civil government onder 
the form of an absolute democracy. Now the fact of large mze 
and of lack of essentially necessary civil education is a mere ac- 
cident and not a per se condition. Per se, civil communities 
normally begin in small compass, where the essentials of civil 
government are sufficiently known. Secondly, even if the con- 
trary were true, it does not follow that the natural law would 
not concede sovereignty to the whole community as such, even 
thoi^h the exercise of it necessarily postulated the entmsting 
of its governing powers to definite individuals under a deter- 
minate form of government. For returning to our original 
argument, the community as such has the duty of effecting the 
normal purpose to be accomplished by civil society, and in con- 
sequence has all the rights that are the necessary means to 
that purpose, of which the first and most important is governing 
sovereignty, and must exercise those rights by itself or by others 
(to whom it entrusts them for exercise) according to the 
exigencies of the general welfare. Cardinal Bellarmine found 
no difficulty in maintaining both that governing sovereignty 
was first in the people and yet necessarily to be transferred to 
definite rulers under some legitimate form of government.** 
Sovereignty is held by no ruler except in trust for the general 
trtffl! . 

■* BlUot, De Seeletia, torn, m, quMt. 12, p. 81. 

* BelhiTiniiie, De Laieit, Ub. UJ, cap. 6, not S; qnotad above la Nota 42. 
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welfftre, in trust for the accomplidunent of the natural pur- 
pose of civil society ; and certainly unless that trust were com- 
mitted to the ruler by the community, the community itself 
would not have had original control over its own destiny, which 
the n&tnral law not only supposes it to have had as a right, but 
has imposed as a duty. 

The point is worth elaborating. To possess per se a r^ht it 
is not necessary that the possessor be per le competent to exer- 
cise it by himself, but only that he be per »e compet«it to 
exercise it either by himself or by others to whom he may entrust 
it for exercise. Thus the right to educate their ohildren would 
still belong to the parents, even if parents were not per se fitted 
to exercise it by themsdves, but were necessitated to seek compe- 
tent substitutes, to whom they entrusted the right for execution. 
And the reason is that parents could not divest themselves of 
the duty and responsibility, even in the supposition that the 
duty was per te and of necessity to be fulfilled by others of their 
appointment. In like manner the community cannot escape the 
responsibility or divest itself of the duty of accomplishing the 
purpose for which governing sovereignty is given. 

Just as the phjsical power of understanding belongs to the 
soul, thougb it cannot exercise it without an intellectual faculty, 
which derives its power from the sonl ; so too the moral power 
of tilling the soil of an immense estate, which belongs to an indi- 
vidual owner, is his, even though he cannot exercise it by him- 
self, but must needs invoke otiiers to exercise it for his benefit. 
Even the civil law can grant a transitory right to an individutU 
per se incompetent to exercise it, with the added obl^ation of 
transferring it to others at his choice, that they may exercise 
it for his benefit and for its civil purpose. 

In the contrary poention taken 8(i;ainst our general contention 
of original sovereignty in the people, it would follow that 
governing sovereignty did not actually exist in civil society 
prior (even by nature) to the determination of a specific form 
of government and the nomination of actual rulers, a proposition 
more easily assumed than proved. For just as a physical person 
immediately upon its coming into juridical existence has domin- 
ion over itself and its meonbeTS, and has not to wait for such jurid-. t 
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ioal dominiwi until the developmeat of the faculties reqnisite for 
ita exercise ; so too a moral person immediately upon its juridical 
oonstitatioiL has juridical dominion over its^f and its membns 
(and governing sovereignty in civil society ia no more tban this) 
even before the development, of the organisation requisite for its 
exercise. Nor can the force of this be evaded in Hie case of civil 
society by contending that the community, once juridically 
a civil unit, has the right only of acquiring the necessary gov- 
erning dominion by determining a specific form of government 
and nominating definite rulers. For civil society, if at all a 
natural juridical person bating for the common welfare, mast 
instantly have the right of exacting detailed co-operation from 
its members towards aocomplishii^ the common good ; and when 
all is said and done, such right and power in a civil community 
is eosentiaUy governing sovereignty. 

To restate by way of conclusion the Scholastic doctrine which 
we have above set forth : The title for the juridical existence of 
an actual State is the consent of the people who constitute it. 
Immediately consequent up<m this follows by Divine right of the 
natural law sovereignty in the people, now a juridical unit, a 
body politic, a moral person. Logioftlly and juridically subse- 
quent to this comes constitutional organization of a form of gov- 
ernment and a determination of definite rulers, who constitate 
the government, the jnridical and derivative title to whose sov- 
ereignty is the consent of the body politie, the people. In this 
sense lies the truth of the principle that "governments demia 
their just powers from the consent of the governed. ' *** 

"Amerlcui DeeUtrtaion of IndependeiuM. 

EDITOa'a VOTK—Tlie mbjeet of this chapter baa reeeiTed mora diacdBdoB 
of a fnndamfflital ehametei daring the last fiTe yean than in tbe preceding 
flftj. See Dr. Bean's pamphlet, Catiulie Doetrine on the B^M of 8^f 
Government (The Panliit Ptev, New York), and the articles by ProfeMOr 
O'Ttahilly, Dr. Fltipatriek and Father Mastenon, B.J., 1B18-1022, ia 
Btvdiet (Dublin) and in the Iriih Ttuologieal Qvtrterljt (MajnooUi). 



Do,l,.cdtyGoOglc 



5. THE HISTORY AND DEVELOPMENT OF THE DEM- 
OCRATIC THEORY OF GOVERNMENT IN CHRISTIAN 
TRADITION.* 

6t Rev, Mookhouse F. X. Mili.ab, S.J. 

J(^n Qoincy Adams in The Jubilee of the Constitution, a 
Diteourse, delivered in New York, 1639, h.aa a statement of whicli 
more notice might have been profitably taken. He aaid: "The 
Declaration of Independence and the Conatitntion of the 
United States, are parts of one consistent whole founded upon 
one and the same theory of government, then new, not aa a 
theory, for it had been working itself into the mind of man for 
many ages, and been especially expounded in the writings of 

'The inqwrtuit motAt in this title are "Developmeut" and "Tra- 
dition." In the present nnsettled otate of tbe world, ne are too prone ta 
forget tbe wiadom contained in Borke's worda when he said: "The idea 
of inlieritanee fumiehei a sore principle of conservation and a rare prin- 
ciple of trsttsmisaion, without at all excluding a principle of Improvement. 
It leave* aequiiitton free; but it secures what it acquires." (Beflectiona on 
tiie French Bevolutton.) But the principle of impTOTement presapposei a 
Dom for discerning what in the past was true and soand, that there might 
be aome assurance of the worth of the inheritance. 6aeh a norm, was 
fnraiihed bj Vincent of Lerins in the Sth centnij, in hie famona Com- 
monitorium: "Is there to be no progresa of religion within the Choreh of 
Christ t Certainlj there can be, and great progress at that. Who is ao 
enTiona of man's welfare, or so odlons to Ood, that he would attempt to 
cheek such progreaat But let it be snch as to be trulf an advance in 
matters of faith, not a change thereof, for it is in tbe natnre of progress 
that in it* development a thing remains identical with itself, whereas 
change implies that it is made over into something else. Let faith grow 
tlieref ore as much and as vigoronal; as poasible. Let there be advancement 
in understanding, knowledge and wisdom, in each and all, in the sii^le 
individual as well as in the Chnrch as a bodj. But let It be true in kind ; 
that is, the same in dogma, the same in meaning, and with a like mind. ' ' 
Vineent, it is tme, wrote thie of faith applied to the fads of revelation; 
the sftms is tnie tnutatis mutandi* of reason applied to the fact* of the 
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Loeke, bot had never befne been adopted by a great nation in 
practice. 

"There ara yet even at thia day, many speculative objections 
to this theory. Even in oar own country there are still philoso- 
phers who deny the indnciples asserted in the Declaration, as 
seU-evident truths — who deny the natural equality and inalien- 
able rights of man — who deny that the people are the only legiti- 
mate source of power — who deny that all just powers of govern- 
ment ore derived from the consent of the governed. NeitiieT 
your time, nor perhaps the cheerful nature of this occasion, 
permit me here to enter upon the examination of this anti-rev- 
olutionary theory, which arrays state sovereignty against the 
constituent sovereignty of the people and distorts the Consti- 
tution of the United States into a league of friendship between 
confederate corporations. I speak to matters of fact. There 
is the Declaration of Independence and there is the Constita- 
tion of the United States — let them speak for themselves. The 
grossly immoral and dishonest doctrine of despotic state sov- 
ereignty, the exclusive judge of its own obligations, and respon- 
sible to no power on earth or in heaven, for the violation of 
them, is not there." 

The age-old theory here referred to was nothing more nor less 
than that of the Whigs and of the Medieval thinkers and school- 
men, and what distinguished it particularly from every other 
contemporaneous t>heory was, as J. Q. Adams here points out, 
its distinctive doctrine on the nature and source of sovereignty. 
Not only was it opposed to the modern post-Reformation and 
Renaissance conception of the State as absolute in its power; 
it also differed' both in itself and, as we shall have occasion to 
see, in the thought of all leading Whigs, from the radical un- 
related theories of Rousseau and of a good number of Protestant 
dissenters. What is more, there is a still further point not 
usually made sufficiently clear by those who have recently been 
insisting on the historical and philosophical importance of this 
doctrine. It was not consent alone but consent involving reser- 
vations that constituted the true basis of government. Consent 
as a practical source of power was recognized as far back as 
the time of Solon. The idea is Ear from foreign to Pagan writers 
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Bud appeaiB in Cicero* and in Ulpiui. Bat tiben as tbe lattM 
states: "tliat wfaicli seeme good to the Emperor has the force of 
law ; for the people by the lex regia which was paaaed to con- 
fer on him his power make over to him their whole power and 
aathority."* Without fully appreciating- the reason for this, 
Lord Aeton very trnly noted the fact that "the ancients under- 
stood the regulation of power better than the r^nlation of 
liberty. Th^ concentrated so many prerogatives in the State 
as to leave no footing from which a man conild deny its 
jurisdiction. ' ' * 

But as Christianity was gradually accepted with its new view 
of human nature, reason itself educated under the in€tience of 
revelation awoke to tlie full and clear perception of the fact 
that the very nature of man d^nanded l^at certain definite and 
essential limitations be set to the power of the State. As 
Francis Lieber in his work on Civil Liberty and Self-Qovem- 
ment well says: "we observe that the priceless individual worth 
and value which Christianity gives to each human being by 
making him an individual responsible being with the highest 
duties and the highest privil^^es, together wiUi advancing 
civilization . . . developed more and more the idea of indi- 
vidual rights and the idea of protecting them."' The idea of 
contract between government and governed, which, as under- 
stood and developed during the Middle Ages, necessarily pre- 
BQpposes tiiis more definite and enlarged view of man's essmtial 
oaiture, appears for the first time in practical forms in the 

• De Ofidia, I. 

•I>igert, i, li. 

*Hiftory of Freedom and Other Estaj)!, p. 16. 

> 1850 Edition, p. 50. It wu do donbt wHti the fifteenth chapter of the 
timet«enth book in the De Cimtate Dei in mind that Battier of Yerona in 
the 8tli eeatarj declared: "Note that Ood in tiie beginning when Hs 
created man aaid: 'Increase and mnltiplr and All the earth and «Dhdiw it 
■ad mle over the fishes of the sea, and the fowl of the air, and aU living 
ereatnres that move upon the earth,' that 70Q mig^t understand that men 
were placed not otoi men but over birds and beasta and fishes; tbat all 
were b; nature made bj God equal in natnre but that Inequality was bron^t 
slraut b]t the eustomg of men whereby some are subject to others in soeh a 
manner that those who are better and moi« virtuous are nnder the dominion 
of others." Quoted in Benie dee Questions Biatoriqne, vol. 16 (1874). 1 ^ 
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Mrl7 cfHonatioii oath.* AeeonJing to the early Yisigothic code 
knomi aa the forum /iidicwK and fnuned largely by iba 
Spanidi filergy in the eonneils of Toledo, law is defined as "the 
emidator of divini^, the mesBenger of jastice, the mistreee of 
life. It regulates all conditiosa in tiie State, all ages of human 
life ; it is imposed on women as wdl as on men, on the young aa 
wcU aa OD the old, on the lewned as well as on the ignorant, on 
the inhabitants of towns aa well as on those of the conntry; it 
comes to the aid of no particular interest ; but it protects and 
defends the commtn interests of all citizens. It mnst be ae- 
cordii^ to the nature of things and the customs of the State, 
adapted to the time and [rface, prescribing none but just and 
equitable rules, clear and public, so aa to aet as a snare to no 
citizen."^ In this same oode it is also laid down that "The 
royal power, lihe the whole people, is bound to observe the laws." 
Along with this idea of contract then was liie (dearer Christian 
concept of the natorsl law now considered as inrolving the due 
wder founded in the nature of things and thar essential re- 
lations, to which the free will of man ought to conform. In 
tfae words of St. Augustin "peace between man and Qod is the 
well-ordered cA>edience of faith to eternal law. Peace between 
man and nun is wdl-ordered concord. Domestic peace is the 
well-wdered ccmcord between those of Uie family who rule and 
those who obey. Civil peace is a similar concord among the 
citizens. The peace of the celestial city is the perfectly ordered 
and harmonious enjoyment of God and of one another in Qod. 
The peace of all things is the tranquillity of order. Order is 
the distribution which allots things equal and unequal, each to 
its own place."* This idea was fundamental to the whole sub- 
sequent history of Christendom and may be traced, in its appli- 
cation to civil society, not only throughout the Kiddle Ages 
proper, but even later in Dante's Convivio*; in Sir TbfHnas 
Eliot's book The Oovemor'" in the time of Henry Till; in 

* LingBid, Blflory of Anglo Saxtm CkuroX, toL II, p. 88, 2d aditiOB. 

'Qnicot, MepTMmtative Goe«ntiMN( (1861), p. 81T. 

•Ci^ of God, HX, 13. 

'Fonrtli TMatiie, th. 9. 

-Edited by A. E. Eliot (18i3), eh. 8. 
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Richard Holder's Eceleaiasticcl PoUiy^^ written against the 
Puritans in the Aaya of Elizabeth; in the writings of Michael 
de L 'Hospital in the time of the Ligue in France ; in 
Shakespeare's Troiivs and Cresstda;'* in Fenelon's Direcium 
pour la Conscience d'wn Boi; in Burke's Appeal from the New 
to tAe Old Wkiga,'* and finally in Washington's First Inaugural 
Address, where he said "I dwell on this prospect (of the future) 
with every satisfaction, which an ardent love for my country 
con inspire ; since there ia no truth more thoroughly established, 
than that there exists in the economy and course of nature an I 
indisaoluble union between virtue and happiness between duty 
and advantage, between the genuine maxims of an honest and 
magnanimous policy, and the solid rewards of public prosperity 
and felieity; since we onght to be no leas persuaded that the 
propitious smiles of Heaven can never be expected on a nation 
that disregards the eternal rules of order and right, which 
Heaven itself has ordained, and since the preservation of the 
Bacred fire of liberty and the destiny of the republican model 
of government, are justly considered as deeply, perhaps as 
finally staked on the experiment entrusted to the hands of the 
American people." But in early form it ie found applied with 
primitive simplicity in the Forum Judicum of the SpaniA 
Visigoths, where it was declared "God, the Creator of all things, 
m arranging the structure of the human body, raised the head 
above, and willed that thence from should issue the nerves of 
all the members. And he placed in the head the torch of the eyes, 
that thoice might be detected all things that might be injurious. 
And he estattlished therein the power of the intellect, charging 
it to govern all the members, and wisely to regulate their action. 
We most therefore first regulate that Which concerns princes, 
watch over their safety, protect their life ; and then ordain that 
Which baa relation to peoples, in such sort that, while suitably 
guaranteeing the safety of Kings, we may at the same time 
better guarantee that of the peoples."'* 

" Book I, eh. 16. 

"Act I, M«ne8. 

■■ Work*, Oxfoid Ualrcnlty Preu «dltioii, toL V, p. M. 

»Cf. Chii«ot,lo«.eH.,p. ElB. 
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Thia insistrace on the essential necesaty of authority for the 
right ordering of society is characteristic of the Middle Ages. 
For &e problem of the times was not liberty primarily but the 
very maintenance of anything approaching well regulated civil 
life. Yet the rightful claims of the people, or the fact that the 
conunon good is the true end of the government, is never allowed 
to remain out of sight. At a time when Visigothic Kings were 
being murdered in rapid succession by their turbulent and am- 
bitious nobles, to the great confusion of the nation, Isidore of 
Seville, while deploring this fact, ^j>qjd still^say "the ancients 
made no distinction between Kings and tyrants; but amongst tu 
it hafl become the custom to des^ate by the name of tyrants the 
evil Kings who crush the people under the weight of their 
ambition and their cruelty."" St. Paul had declared that 
"there is no power bat of God." But Doctors of the Church 
Buch ae St. Ambrose'* and St. John Chrysostom had made it 
clear tfaat this ^ould not be understood as furnishing any ground 
for arbitrary rule. Preaching within the jurisdiction of the 
despotic Emperors of Constantinople the latter said "Nor am I 
now speaking about individual rulers but about the t^ing in 
itself. For that there should be rulers and 6ome rule and others 
be ruled, and that all things should not just be carried on in one 
confusion, the people swaying like waves in this directicsi and 
that; this, I say, is the work of God's wisdom. Hence he 
(St. Paul) does not say "for there is no ruler but of God" but 
it is the thing he speaks of and says ' ' there is no power but of 
God. And the powers that be, are ordained of God." Thus 
when a certain wise man saith "It is by the Lord that a man 
is matched with a woman" (Prov. 19.14), he means this; God 
made marriage, and not that it is He that joineth together every 
man that cometh to be with a woman."" Whence it is clear 
that though authority legitimately held and used is to be recog- 
nized as coming from God the relation between the ruler and 
ruled is an established one founded on free agreement similar 
to tie free contract in marriage. 

"B«vue dee QneBtiona HiBtoiiqaea, vol. 16, p. 341 (1S74). 
" Expontlo Emig. See. Lne. Hb. IV, 29. 
"EpiM. Ad Bom.. (13.1) ItomJI, 23. 
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Not odIj was the nataral law as thus more clearly conceived, 
Been to eonstitate eertaia definite and esseotial limitatioDS to 
the power of ("ovemment, but this very clearness, obviating as 
it did any further pantheistic interpretation such as that of the 
Stoics and the Roman (Turista, made it poaeible henceforth to 
distio^i^ between what was due in consequence of the nature 
uid essential relations of things, and what was open to the free 
determination of man within such manifest bounds of the natural 
order. Writing of the use among the ancients of the temu 
natural law and law of natiaru, Viscount Bryce, though unaUfl 
himself to assign the reason for the fact which he notes, very 
truly observes that "the (Roman) jurists use the two terms 
as practically eynonymons, though generally employing iua 
naturae or naturalit ratio when they wish to lay stress on the 
motive or ground of a rule; ius gerttium when they are think- 
ing of it in its practical application."'* This confusion was 
due to the Stoics' pantheistic conception of reason as identified 
with the force behind nature which, for them, accounted for the 
order of the universe. Natural law was thus a sort of vm a tergo 
or instinct common to man and beasts, and the similarity in the 
laws of various peoples w^ explained as no more than a mani- 
festation of the same instinct. But being peculiar to the 
nations as distinguished from animals such laws as were found 
to be alike, were held to constitute the ius gentium or law of 
nations." But with Christianity's insistence on the freedom 

'Stndin in Hbtarj and Jari^rudmtce, p. G65. 

"Oaini' deSttition miu, "Qnod *ero naturalis ratio iDt«T otnnn hominM 
eonstitnit, id apud cmaes populos peiteque custoditui, vocataiqne jua 
getttinm, qnaai quo Jure omnw hominea utuntui. " Inatit. II, i. 

8. H. Buteher Id Bone AipeeU of Greek Oeitiut, p. 79, safa: "Not until 
man was Tescned ont of the kingdom of nature and taken np into tke com- 
monwealth of G«d and into personal relations with the Divine Being, could 
he be more than the member of a social orgaatBin, or an inBtmment foi 
■chieriag the ends of the State. Then only did a universal morally 
.becoms possible and tlie idea of personalitj receive its full content ' ' Like- 
wise, Faatel de Oonlangei, sayi: "If we reeolleet . . . the omiiipot«nea 
of the states unong the ancieuta ... we shall sea that this new prin- 
eiple (liber^ of conscience) waa the source whence individual liber^ 

"The mind oneo freed, tha greatest dUaenltj was overeome and Kbtrtjf 
wat compatible vith toeial ord«r. 
"Man felt that he had other obllgatioDs beddea tliat of living and/^ing ■ ^ 
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of the hanuii will and especially after the ^reat Chriatolo^eal 
controversies had brought to light the true nature of personality 
asLd the consequent dignity of the individual, thia contmion 
could no longer subaiat unchallenged. Lactantiua and Ambrose 
especially had much to say regarding the ignorance of Pagan 
writers concerning the natural law. The distinction between 
the due order and an order established by human agreement, 
is clearly made by St. Augustin.*" In Isidore of Seville more- 
over we have the first explicit instance of a definite recognition 
of a real difference between natural law and the law of nations. 
The natural law is now no longer seen as in instinct but as 
"had by an instinct" or natural inclination of reason to detect 
what is "in accord with natural equity."" While the iiu 
gentium is henceforth dassed in the category of positive hmnan 
law : that is, it is held to be expresive of a free agreement 
among men made manifest through customary usage.** But 
what is of chief importance to our question, national cnstoms, 
as a result of all t^ take on a new dgnificance. Not only 
are they held to constitute law in the narrower sense of law, 
i. €., law for the people; but, as a product of popular usage and 
consequently an expreHsion of the people's will, ^ey fonction 
as a rudimentary form of constitutional law and are considered 

for the eitj. Chmtianity dlatinguiahed the private troat the public 
TlrtQH, B7 giving lew honor to the latter, it elevated the former, it 
placed God, the family, the human individual above eoantry, the neigfalwr 
above, the city. ' ' The Anoient Cily, pp. 526, 527, Italioa inMrted. 

This rather eontiadieta Prof. W. A. Dunning'a eoiit«ntioii that "Qreek 
thought on tbia problem (of determining on what principles the relatiOB of 
authority and snbmiMion ean be explained and jnstifled) in the fourth and 
third centuries before Cbriat included subatantiallj all the Mlutiona •ver 
■nggeated." Political Theories from Soutttait to Bpmtcer, p. 416. Of the 
ancient democracy Aristotle himaelf laid: "It !■ auamed that jnatiee ia 
eqnaUty, that eqnality conBiitB in the ntpffmooy of the viW of fke w o iw , 
and that it is characteristic of liber^ that every eitUen acta &■ be ehooaes. 
The result is that in this kind of democracy each indiridoal livee m* h« 
ehooeee or in the lan^age of Euripedes 'as he llkea it.' Thli, however, 
i* a lerioDB mistake; for the oiticen tlutvid live and live glailg in the ^tirit 
of the polity, as nich a life ought not be regarded aa a bondage but ratter 
as a measi of preservation." Politics VIII, 9. And we know that «Tea 
Aristotle oould famish no adequate content to " should" and "ought." 

-City of God, XIX, e. 24. 

** E^rnu)k>g., y, e. 4. 

'Ibid., «. 6. r- I 
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M limiting and defining the terms of the agreement between 
the mler and his subjects. As we saw already in the words of 
the Forum Judieum, law "maat be according to the oatnre 
of things and th« customs of tbe Slate." In other words the 
King ma; make laws, bnt none that conflict wiUi establidied 
costom, since, as Isidore of Seville said: "Custom is a kind of 
right established by praetice" and, "law is somethii^ est^. 
lished by the people."** 

Besides all this there was the ulterior and more fundamental 
qoeetion of justice. A. P. PoMard in a recent work. The Evolu- 
tion of PaHiament, speaking of the motive for frequent 
parliMDWts in the Middle Ages, makes the interesting state- 
ment Aat "if they (English subjects) desired parliaments at 
all, it was for the justice therein dispensed, and not for the 
taxation therein imposed."" And another late writer, dealing 
with the question of government, says of the Scholastic doctrine 
very truly: "In the word juttice we get the key to the whole 
Scholastic system. . . . The essential conception is that of 
justice; and it is in order bo prove that justice must preside 
over all political relations that the schoolmen appeal to a pact 
(usoaUy implicit only) between the rulers and the ruled."" 

Bat before such practical and theoretic developments as 
Parliament and the Scholastic teaching on government conld 
take place, that revelation in the very notion of justice had 
first to be ^ected which was brought ahout in earlier times 
by the spread of Christianity. Lactantius in the fourth century 
had pointed out what was radically defective in the ancient 
Pagan eoneeption when he said: "It is very easy to shake 
justice, having no roots, inasmuch as there was then none on 
eartii, that its nature or qualities might be perceived by philoso- 
phers. And I could wish that men so many and of such a 
character had po o s moo d knowledge ah» in proportion to their 
eloquenee and spirit, for completing the defence of this great 
virtue, whieb has its origin in religion, its principles in equity. 

■ Corpus Jnria Caaoniel Dirt., I, «. S and 6. Diat, II, e. L 
"Pp. 42, 43. 

*Cl«i^ E. H. WilUuciMii, Demoemeg and BevoUtttom. Iruh Bselad- . 

utical Basoid, Jaa., l«n, p. 68. C. O Og I C 
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. - If> tlterefore, it k piety to know God, and the anm of 
tbu kmrwledge is to worahip Him, it ia idain that he ia ignorant 
of justice who does not poeEeas the knowledffe of God. For 
how can he know joBtiee, who is ignorant of the source fran 
which it ariseBl . . . The oAer part of justice ... is 
equity, and it is plain that I am not speaking of the eqntty of 
judging weU, though this also is praiseworthy in a joBt man, 
bat of m^ng himBelf equal to others which Cicero calls equa- 
bility. For God, who produces and gives breath to men, willed 
that all abonld be equal, that is, equally matched. ... In 
His sight no one is a slave, no one a mastw, for if all have 
the same Father, by an equid right we are all children. . . . 
Therefore neither the Romans nor the Greeks eould pooes 
justice, because th^ had men differing fnHn one another by 
many degrees, from the poor to tiie rich, from the humUe to 
the powerful, in ^ort, from private persons to the highest 
authorities of Kings. For where all are not equally matched, 
there is no equity, and inequality of itself escludes justice, the 
whole force of which consists in this, that it makes those equal 
who have by an equal lot arrived at the condition of this life."** 
In this Lactantius is not professing himself a Leveller as is 
clear from what follows in the context. His argument is that 
the ancients admitted no such thing as what we now know as 
inalienabl« rights to which every individual has an absolute 
claim by the mere fact of his bein^ a man. Both Christian and 
Pagan could define justice as that habit of mind which renders 
his own to every man. But they would differ in their compre- 
heudon of the term "his own.'* In the Pagan conception, not 
only were all rights <mnradered as granted and defined by the 
Btate, bnt that which grutted could also withdraw or modify 
Boeh rights at will ; that is, the individual who happened to be 
a citizen, might rest assured of certain determined barriers 
against the arbitrary dealings of his neigh'bor, but he had no 
rights against the State; which in its own action and in its 
definition of rights remained unchecked by any connderatiwi 
of natural rights. The Christian, on the other hand, knowing 
that man has duties transcending those he owes to society and 
"Div. Instit., V, 15. Boberta and Donaiaaon's trau^ 
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the State, realized that he has rights, both in regard to the 
question of their fulfilment, and in regard to the oecaasar; 
means, whitA the State is bound in lew and equity to respect 
and protect. 

Correapfmding to this difference between the Christian and 
the Pagan idea of justice waa the correlative diiference between 
the Medieval and aneieat oooception of liberty. Neither the 
Medieval or Pagan mind could have made anything out of the 
ntodem moon-graaping notioBS t^at originated in the Beforma' 
tion. For both considered liberty to consist in the security of 
rights definitdy known and reoognized. But whereas the Pagan 
only thought of insisting on auch liberty as was conceded him, 
the man of the Middle Ages judged the action of government 
and all its regulations in the light of such limitations as the 
natural law imposed. Hence the Medieval distinction between 
liberty and liberties,*' tbe one due in consequeace of natural 
rights, the other the reei^t of grants, agreements and judicial 
decisioDB in the past. "Equity provided for both, for as the 
unknown author of tbe Fragmentum Pragerue expressed it, 
"Equity is that fair arrangement of all things which demands 
equal rights under the same conditions. Thus God is called 
equity for the reason that he so wills; for equity is nothing else 
but Qod. This temper when considered a» permanently residing 
in man's will is called justice, and this will, when made manda- 
tory, either by written precept or custom, is called law."** 
Moreover as the relation between ruler and ruled was held to 
be based on a contract, tbe terms of which were limited and 
defined by such customs and laws as owed their origin to past 
grants, decisions or agreements, it followed that the King c»uld 
no more abrogate any of the liberties of his people than could 
an individual subject, nnles it were by mutual consent. 

Sndi then was the origin of the theory of government of 
which J. Q. Adams said, "had been woriiing itself into the mind 

"Tlie medUeTal love of liberty wu well exprewed bj Jolm of Sttliatraij! 
"OuM CHuae lont, quas homlnei affectDOBiasime tuentni et qnaa propo- 
annt aninubni luia altera libertatU, altera fidei et religionU." Ep. IDS, 
ad. Ep. E^on. 

■ For the original Latlii see A. J. Cail^le Sittory of MetUaeval PoHMeot 
TfcwTf, toL II, p. 10. C^OOqIc 
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of man for man^ ages." In the develt^ment that ennied, the 
woi^ ia again that of the Chareh. In Maitland'a words: "It ia 
by 'popish olergTnten' that onr English cwnmon4aw is con- 
verted from a rade mam of cnatoms into an artiealate sjrstem, 
and when tlie 'popish clergjrmeii' yielding at length to the 
Pope^ oommands, no longer At as the principal jostieea of the 
King's oonrt, the creative age of our Medieval law is OTer."** 
And again: "Englid taw, more especially English law of eivil 
procedure, was rationalized undw the inflnence of the Cancm 
law."** In the twelfth century Ivo of Cbartres in his hand- 
book of Canon law repeals the definition of Isidore of Seville 
that "Law should be lumesia.'^ just, possible, according to 
nature, conformed to the customs of the country, suitable to 
place and time, necessary, useful, clear, also, so as not to contain 
anything which by its obacnrity might lead to wariness it 
^ould be devised for the common good of all the citizens and 
not for the private interests only of sonke individual."** Treat- 
ing of the question as to whether custtnn can obtain die force 
of law, St. Thomas said in the thirteenth century: "The people 
among whom a custom is introduced may be of two conditions. 
If they are free and aUe to make thur own laws, the consent 
of t^ whole people expressed by a custom counts far more 
in favor of a particular observance than does the sutliority of 
the sovereign who has not the power to frame laws, except ai 
representing the pei^Ie. Wherefore although each individual 
oannot make laws, yet the whole people can. If, however, the 
people have not the free power to make their own laws or to 
abolish a law made by a higher authority ; neverthelen with soeh 
a people a prevailing custom obtains the force of law, in so far as 
it is tolerated by those to whom it belongs to make laws for 
die people; because by the very fact that th^ tolerated it, 
they seem to approve of that which is introduced by custom."** 
CtHiceming the power of Kings and the various ways of settling 

■■ PoUock and MaitUud, BMorn of BnglisX Lav, vol. Z, 1S8. 
»7&id., 134. 

"i. e.. Morally perfeetive of man 'a nature. 

■CorpDR Juris Canoniei DM., IV, e. %; alto Jnlieii Hant UolaBg*^ 
IS»S, pp. 673, 674. 
-g. »7,a.8,<rf3. 
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with a tyruutoos ruler, St. Thomas again adda d^niteneas to 
the older tradition. In hia De Begimine Prmdpwn he eajv: 
"If any people has the right to provide a mler for itself, it 
will not be acting unjustly if it atrip him of hia authority or 
place a check on his power, when he abuses it tyrannically. Nor 
should aneh a people be thought unfaithful in deposing the 
tjn-ant even should it have previously subjected itself to him 
forever. For inasmuch as he carries on the government of the 
people without the fidelity which his ofBce requires, be himself 
deserves that t^e pact should not be kept by his subjects."** 
By this time, however, an opposite theory had started up. 
In the struggle between Gregory VII and Henry IV of Germany, 
those who sided with the King sought what semblance of a 
justification they conld find for their cause in false and lying 
reports about the Pope, Later when Frederick Barbarossa 
was aifted from whom he held his imperial dignity he answered: 
"From God alone by the choice of the princes." This was a 
formal denial of its true historical origin. But to support the 
claim, be and his succeasors began to appeal to principles in 
Roman law diametrically opposed to those upon which Medieval 
civilisation was founded. This appeal to Pagan principles and 
the strife of argument and of wars which it engeudered in the 
great contest between the Papacy and &e Empire, soon began 
to react on the consciences of men. Already in Dante's 
Mcmarehia we find all thooght of liberty sacrificed in the attempt 
to solve the problem of order. As a necessary consequence it 
becomes Itm and less a matter of striving for sach an order as 
reason might demand. Craft and will-force, from a means in 
actual use, gradually came tttAie defended as the only means in 
practical theory. The Vision and Creed of Piers Ploughman, 
written in England sconetime around the end of the fourteenth 
CMitnry, might properly be called a lament for the disrupted 
state of men's eonsciences in oonseqaence of the corruption 
of justice by diose in power. In the next century Philippe de 
Gommines gives, in his Memoirs, a description of the tyranny 
that prevuled in France in his day, and sees no hope but in 



"Lib I. e. VI. 



Do,l,.cdtyGoO(^lc 



112 STATE AND CHUKCH 

the thought, "that there is a nece^ty that every prince or 
great lord ahonld have an adversary to restrain and keep him 
in bumilit; and fear, or else there would be no living under 
d>em, nor near them."" Finally Machiavdli, with his idea 
of the State as an end in itself, aacrifleea all to mere efficiency, 
so that Jean Bodin's "modem" working definition of sov- 
ereignty, as the "supreme power over citizens and subjects, 
nnrestrained by laws,"** was alone needed for the complete 
revival of the old Pagan idea of government. 

But this was not to remain unchallenged. The soond Christian 
tradition persisted not only in the schools but even in the minds 
of the people. Not so very long before Richard II 's accession 
to the throne, the author of Piers PUmghman, whose orthodoxy 
has been unjustly questioned by those ignorant of Catholic 
belief, beholding the royal cortege supposedly in vision says: 

Thanne kam a King 
Knighthood hym ladde. 
Might of the communes 
Made hym to regne. 

Philippe de Commines in the Memoirs already referred to de- 
clared: "there is no prince who can raise money any other way 
(than by free consent of his people) unless it be by tyranny, and 
contrary to the laws of the Church ; but many are ao stupid 
as not to know what rights they have in this respect.""^ In 
the lifetime of de Commines and at the States General held at 
Tours in 1484, the year after Luther's birth, Philippe Pot, 
Sngneur de la Roche, deputy for the nobility of Burgundy, 
stood out boldly against Ouillaume de Rochfort, chancellor of 
France, when the latter insisted that obedience was the first 
duty of the French subject. "As history relates," Philippe Pot 
said, "and as I learned from my forefathers, in the b^inning 
the sovereign people instituted Kings by election and it gave 
special preference to those men who surpassed other* in virtue 

" De Begimine Pitneipam, I, S. 
"Bohn'a edition of Seoble'a trans., vol. I., p. 3S9. 

"Qnoted bj Dunning: "PAlitical Theories from Lather to Ifonta- 
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and ability. ... I would have you admit that the State 
is something that pertaine to the people who have entrusted 
it to Kings and that those who have held it by force or other- 
wise, without any consent of the people, are deemed tyrants 
and usurpers of that which belongs to others."*' And agaiU': 
"When the King is incapable of governing, the right to deter- 
mine the course of affaira evidently should return, not to some 
prince nor to a council of princes, but to the people, the donors 
of this power. The people have not the right to rule, but they 
have the right to administer the affaira of the nation through 
^ose whom they have freely elected. I mean by the people 
not only the common people and serfs, but the men of every 
class, so that under the name of States General I include even 
the princes and exclude none who reside within the realm."** 
With the Scholastic revival of the sixteenth and seventeenth 
century this Medieval Christian tradition was supplied anew 
with the theoretic justification which the outstanding problems 
created by the Reformation and the Renaissance demanded. In 
the cause of liberty the two great protagonists were Bellarmine 
and Suuez, the one an Italian, the other a Spaniard, but both 
Jesuits and both ably supported by a large number among 
their brethren who followed their lead. What Lecky has stated 
in r^ard to Jesuits in those days may be taken as a somewhat 
enlightening admianon, if proper allowance be made for some 
exaggeration and for a number of inaccuracies that still pass 
as common currency. He says: "The marvellous flexibility 
of intellect and the profound knowledge of the world that then, 
at least, characterized their order, soon convinced them that 
the exigencies of the conflict were not to be met by foUowing 
Che old precedents of the Fathers, and that it was necessary to 
restrict in every way the oveigrown power of the sovereigns. 
They saw, what no others in the Catholic Church seem to have 
perceived, that a great future was in store for the peojJe, and 
they labored with a zeal that will secure them everlasting honor, 

" Qaotfid bf Chas. Jonidain La Soj/aute Fransaite et It droit poptOaire. 
Bevne des (JoeationH HiatoTiqneB, vol. 10 (1874), p. 370. 

"Qaoted from the same speech by G. Picot, Histoire des fitats QfoCtanx, 
»ol. II, 2ii ed., pp. 6, 7. ("i^rMTl^- 
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to hasten and direct the emancipatioD. By a ^stem of tbe 
boldest casuistry, by a fearleas use of their private judgment 
in all mattere whidi the Church had not strictly de&ied, and 
above all by a ^Iful employmeat and ezpansion of some of 
the maxims of the schoolmen, they succeeded in disentao^init 
thunselves from the traditions of the past, and in giving an 
impulse to liberalism wfaertrver th«r influCTce extended."" 

The problem with which the Jesuits had to contend differed, 
of coarse, entirely from the one with which the Fathers had 
had to deal. We have seen, moreover, what the origin of that 
□on-Medieval false tradition was from which they had to dis- 
entangle themselves. Beginning with the revival of Roman law 
in its old-time Pagan onassimilated form, this had developed 
into Machiavellian state absolutism. But in the process, espe- 
eially in France, it had found itself obliged to assume sheep's 
clothing. For there was always the Pope to he reckoned with. 
After Philip the Fair's attack on Boniface VIII, WiBiam of 
Occam and Marsiglio of Padua began to misapply the Medieval 
political theory to the constitution of the Church with the pur- 
pose of undermining Papal lafluence." And from their writings 
it was that, amidst the confusion created by the Schiran of tlie 
West, the theory of national churches evolved which dwtdd 
leave the Pope little beyond the right to deliver pious exhorta- 
tions. In its first applied form this theory was known as the 
GaUican Liberties, and, in the minds of those who advocated it 
under this mimiomer, it resolved itself into a blind desire to 
curtail the direct influence of the Pope for the sake of exalting 
the King, the sj^bol of national unity. This might be freedom 
of a sort for rulei«, it certainly contribnted nothing to the 
rightful liberty of the people. But in France the theory waa 
not worked out to its full logical conclusion till the decree 
was passed, during the French Revolution, for the civil constitn- 
tion of the clei^ry. 

The first to bring the whole question to dcAnite practical 

*HiBtorT of tba ffite ud Inflmnee of Bationaliim in Enropo (1890), 
Tol. II, p. 147. 
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UBQd waa Jamea I of England** in his pedantic attempt to 
defend the deceptive oath of alleeriance which he wished to 
impcne on his Catholie sabjeots. In tb« cDntioversy that enmed 
between himself and Bellannine, the latter confined his attack 
to the real point in the argument namely, the exact interpreta- 
tion of the oath and its bearing on the faith of Catholics. But 
James I, who insisted on filling the world with the splendor of 
his own learning, sent forth his Premonition To AU Moil 
Mighfie Monareket, Kings, Free Prineet, And 8tateg of Ckritt- 
endame, in which he reviews Betlarmine's earlier works and 
draws up a list of what be would have to be objectionable or 
dangerous errors. The futility of this becomes apparent when 
it is recalled that Bellannine waa already the most widely read 
controversialist of the day, and that chairs of controversy known 
as Anti-Bellarmine Colleges had been establiGlied in the time of 
Elizabeth at both Oxford and Cambridge with the express 
parpose of providing answers to these works.** But the line 
of taetics thus adopted by James had the merit of bringing 
into prominence one portion of Bellarmine's De ControvertOa 
which, except for points gleaned from it by Hooker, in bis effort 
to bring the Puritans back to reason, had, up to this, received 
little notice in England. This waa his treatise De Laieia sive 
Baeeularibiu of whioh he himseAf speaks as being exiguus libeUui 
or a little booklet and which, it xliould be very carefully noted, 
was written with the express intention of confuting the anti- 
nomian and anti-social tenets of Wycliffe, Huss, Luther and 
Calvin. In establishing the legitimacy of government, however, 
he argued from.' the old traditional Medieval ground that rulers 
derive their authority from the consent of the people. This 
was anathema to James and bis Anglicvi bishops. Not content 
with an honest effort to deal squarely with the question, he 
and they began the pcdicy of representing Jesuits as saying 
things they never ntt«red. As James stated the doctrine he 
wished attributed to Bellarmine, it read: "And as for the 

'JunN nude mi explicit appeal to the H-e&lled Oalliean Liberties; M» 
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aeiUng up of the People above Hievr own nataral King, he 
brittgeth in tbat principle of Sedition, that he may thereby 
prove, that Kings have not their power immediately of God, 
as the Pope hath his: For every Kin^ (saith he) is made and 
chosen by his people; nay, they doe but so transferre their 
power in the King's person, as they doe, notwithstanding, re- 
taine their habitual power in their own hands, which apon 
certaine occasions they may actually take to themselves againe. 
This, I am sure, is an excellent ground in Divinite for all 
Rebels and rebellious people, who are hereby allowed to rebell 
against their Princes; and assume libertie unto themselves, when 
in their discretions they will thinke it convenient."" To this 
Beilarmine rejoined, in his Apology, with the statement that, 
had James merely quoted his exact words there would be no 
need of answering him; that, in the first place, the words "every 
King is made and chosen by his people" were neither his own 
nor those of anyone else as far as he knew, and were manifestly 
false; that, secondly, the opinion that "the people never so 
transfer their power to the King as not to retain habitual power 
in their own hands" was not originally his, but the opinion of 
Navarrus, whom he had quoted, and since the words were those 
of a noted author and had been read by many in all Christian 
countries and had been pondered for a long while without 
calling forth any accusation to the eifect tbat Navarrus had laid 
the ground for sedition, he did not see why they should now 
be turned into a source of calumny against himself. Beilarmine 
then summed up his own opinion in the matter by asserting 
\ that: "In the beginning the people were free, either to create 
a magistracy with defined powers and for a time, as free repub- 
lics do, or to elect a King with absolute power, and in perpetuity, 
to whom they had transferred all their own power, as is seen 
to be the case in hereditary monarchies. But after such a 
magistracy has been established, whether it be temporary or 
perpetual, the people have no supreme authority over it, but 
the magistrate or royal oiBcial has the r^ht, above all, to this 
authority ini regard to the people. Nor is one at liberty, with- 
out serious crime, to rebel against bis le^timate ruler or to 
"Menwun, loe. eit, p. 1S3. 
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stir Dp sedition and rebellion."** In hia De Laidi he had ^ven 
a most lucid exposition of how this must be so from the very 
nature of things. Moreover, he there made it clear that, given 
a legitimate reason, the people might change from a monarchical 
form of government to that of an aristocracy or a democracy.** 
Bat, except for his doctrine on divided sovereignty, which con- 
Btitates Bellarmine's chief contribution to the science of gov- 
emment, he went little beyond a solidly reasoned defense of 
what waa already received in Medieval tradition. 

That such vas the case should appear, not only from what 
has been already shown, but also 'from the fact that, at the 
time when Bellamune's De Confroversiit was first published, 
the Catholics of Prance had for some time been appealing to 
this very tradition, as embodied in their national institutions, 
in the effort to avert the soccessioD to the throne of an heretical 
prince who nught rob them of their faith as the Engli^ had 
been robbed of theirs.*^ 

And ^oold the claim that this tradition had been an actually 
Uvingr one, seem in need of any farther corroboration, this will 
be foand fully supplied, we think, in the following words from 
Alexander J. Carlyle, whose long -years of study devoted to 
the careful examination and comparison of Medieval writing, 
apart from all modern gloss and misinterpretation, have made 
him the best authority thus far on this subject. According to 
him, "The first principle which seems to me to be behind the 
whole stracture of Medieval society, is this, that political author- 
ity is tJie authority of the whole community. The great repre- 
sentative Toaebinery in which this was finally embodied, repre- 
sents one of the greatest achievements of civilization, and is a 
perpetual monument of the practical genius of the Middle Ages. 
This development would have been imposaiUe, as its appear- 
ance would be unintelligible, if its foundations had not been 
laid deep in the principles of Medieval society and, especially, 
in the principle that all authority ia the authority of the com- 

* Apalogim, c»p. Xni. 
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monity. This principle is imiriicit in the two ^eat praetieal 
(acta of Medieval society, the first, that law is the law of the 
commanity, the second, that the adminiatTatiTe organs of the 
commanity, if we m^ me a modem phrase, derive their author- 
ity from the consent of the commnnity."** 

Bellarmine's controversy with James I was sotm followed by 
the pnblication of Snares 's two works: the Defensio Fidei 
Catkolicae and the De Legibas. The first was an exhaustive 
refntation of the Engrli&h King's contentions, and a defense of 
Bellarmine that fnmided the occasion for a much ampler theo- 
retic exposition of the doctrine of consent. Of the second, 
Paal Janet, in his HiitMre de la Sdenee Politique, has very 
truly said: "He who has read the De Legibut of Soarez knows 
thoroughly all the ethics, natural law and political science of 
the Middle Ages."** No more monumental work on law and 
government haa yet been written. What is very much to our 
purpose, it is here that the principle will be found clearly stated 
for the first time and defended, viz : that, under proper circnm- 
Btances, the people may retain the supreme power in tbem- 
selves,*' and that in such States aa "are de facto free and retun 
the supreme power in themselves, yet commit the problem of 
passing laws to a senate, or to some leader to act either alone 
or in conjunction with a senate," mch (^Icials "are, perhaps, 
only del^ates," the question depending on a point of fact and 
not of law." 

Now it is this principle, as embodied in our own constitution, 
together with the principle of divided sovereignty, first stated 
by Bellarmine, that distinguishes our peculiar form of govern- 
ment from that of any other known to history. In his speech, 
delivered on the 26th of November, 1787, in the Convention of 
Pennsylvania, James Wilson said: "Oft have I viewed with 
silent pleasure and admiration the force and prevalence, throi^ 
the United States, of this principle — that the supreme power 
rendes in the people; and that they never part with it. It 

'AmeriMn Hutorle«1 Berlew, Oetobar, 1918, p. C 
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may be called tiie panacea in politica. There can be no dis- 
order in the community but may here receive a radical cure. 
If the error be in the l^islature, it may be corrected by the 
conatitntion ; if in the constitutjon, it may be corrected by the 
people. There ia a ranedy, therefore, for every distemper in 
government, if the people are not wanting to themselves. For 
a people wanting to themselves there is no remedy; from their 
power, as we have seen, there is no appeal ; to their error, there 
is no saperior principle of correction. "°' 

Some few daya later, that is on December 1, when it was 
objected in this same convention that the new system, proposed 
for ratification, threatened to do away with State sovereignties, 
Wilson replied with the declaration that: "When the principle 
is once settled that the people are the source of authority, the 
consequence k, that they may take from the sabordiaate govern- 
ments powers with which they have hitherto troated them, and 
place those powers in the general government, if it is thought 
that they will be productive of more good. They can distribute 
one portion of power to the more contracted circle, called State 
govenunenta; the? can also furnish another portion to the 
Government of the United States."" 

This was, indeed, a remarkable application of the principle 
of consent, and, although it presupposes the whole Medieval 
development that led< up to it, O. C. Curtis in his Coratitutional 
Hittory of tke United States is almost too laconic in his comment, 
that it "was undoubtedly a novelty in political science; for no 
government had yet been constructed in which the individual 
stood, in the relation of subject, to two distinct sovereignties, 
each possesed of a distinct sphere and each supreme in its own 
sphere."" For, as he shows elsewhere, Vattel expressed the 
idea nniversally held in Europe both then and since, when in 
Le Droit det Gem he maintained "that every sovereignty, 
properly so called, is, in its own nature, one and individibla. " 
Bnt it is scarcely accurate to claim that in this "the framers of 
the Coostitotion of the United States made a great discovery 

"Work!, Adited t^ J. De Witt Aadrewa, vol. I, p. SU. 
-ElUot'i DabfttM, ToL U, p. 416. 

'■""•'■'■'"■ r,,.,,- Google 



120 STATE AND CHURCH 

in Uie science of government."" Bdlarmine, in bis i>e 8ummo 
Pontifiee, had previoualy explained how, on the basis of the 
principle of consent, crueh a division' of sovereignty w» not 
only possible, but most desird)le; and, as we shall see, there 
is every reason to believe that at least Madbon and Wilson 
were acquainted with Bellarmine and Suarez' writings, except 
for the fact of explicit reference, which, under the circumstances, 
could acarcely have been prudent. Bellarmine 's opinion was that, 
"Because of the fallen state of human nature, a rule tempered 
by all three forms (the monarchic, the aristoeralic and the demo- 
cratic), is more useful than a simple monarchy. But this 
mixed form evidently requirea that there should be in the 
commonwealth one supreme ruler who, while issuing commands 
to all, should himself be subject to none. Those, on the other 
hand, who preside over the provinces and cities should not be 
vic^erents of the King or mere annual judges, but let them be 
real rulers, subject in obedience to the supreme ruler, yet in 
such a manner as at all times to hold the regulation of their 
respective provinces or cities to be a matter of concern to thon- 
Belves and not the concern of another. Thus the commonwealth 
would enjoy the benefits both of a monarchy under a King and 
of an aristocracy under a select 'body of rulers. 

"If in addition to this it were provided that neither the 
tfupreme ruler nor those who ruled under him should attain 
to such positions of dignity by hereditary succession but that 
those best fitted should be selected from the body of the people 
and elevated to them, the commonwealth would then poasess 
some of the attributes of a democracy. That this is the best 
form of government and the one most to be desired in this mortal 
life, we shall establish by two ailments. 

"In the first place such a government would have all the good 
qualities which have been previously shown to exist in a mon- 
archy but would also be more acceptable and advantageous in 
this life. As to the good qualities of a monarchy, it is clear 
that in our proposed plan of government they would be found 
included, since such a government comprises an element of 
monarchy in the true and proper sense of the word. That it 
"Vol. U,yr9si. 
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would be more ooceptsUe to all is evideat from the faet that 
everyone prefers that form of government in which he himself 
can take a part, which ia undonhtedly possible in this case, since 
it is the worth of a man and not hb lineage that will be taken 
into eonmderatioD. 

"With regard to the advantages of such a system there in 
scarcely need of inustence, as it is clear that one man cannot 
by himself rale over the separate provinces and cities, but, 
whether be be willing or not, he will be forced to entrust the 
administration of them either to attendants acting as his vice- 
gerent, or to their own respective rulers; while, on the other 
hand, it ifl eqoally certain that such rulers will show much 
greater care in what they know to be their own concern than 
when acting as the vicarious agent of another."*' 

This AowB how much prejudice there is in the contention of 
0. P. Gooch that the Jesuits were, at once, pure indifferentists 
and acute opportunists who caught up the first weapons that 
came to hand;" and also how much nearer the truth Lecky 
wag in his estimate when he said : "It would be a mistake to 
sappose that the Jesuits advocated Idbersl principles only with 
a view to theological advantages, or in Protestant countries, or 
under the shelter of ecclesiastical authorities. More than once 
they maintained even their most extreme forms in the midst of 
Cathcrfic nations, and, strange as the assertion may appear, it 
is in this order that we find some of the most rationalistic in- 
tellects of the age."" This last asaertion, to be sure, implied, 
in Lecky 's mind, that to do what they did, they had to wrest 
dogmatac tenets into conformity with natural religion, and it 
is based on the persisteut Protestant assumption that reason and 
Christian diogma must somehow contradict one another. But 
the half-truth which the assertion contains ; that is, the sort of 
rationalism of which the Jesuits were guilty, as well as the 
nature of the service they rendered to the cause of liberty in 
their own day, may be considered as fully described in the 
following words from Burke: "Reason" said he "is never 
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iuoonvenient bat when it comes to be applied. Mere general 
truths interfere very Little with the passions. They can, imti] 
they are roitted by a troublesome applieatioa, rest in great traii- 
qnillity side by side, with tempers and proceedings the most 
directly opposite to them. Men want to be reminded who do not 
want to be taught: because those original ideas of rectitude 
to which the mind ia compelled to assent when they are pro- 
posed, are not always as present to it as they ought to be. 
When people are gone, if not into a denial, at least into a sort 
of oblivioD of those ideas ; when they know them only as barren 
speculations, and not as practical motives for conduct, it will 
he proper to press, as well as to offer them to the understanding; 
and when one is attacked by prejudices which aim to intrude 
themselves into the place of law, what is left for us but to 
vouch and call to warranty those princdples of original justice 
from whence alone our title to everything valuable in soeiet)' 
is derived t'"* 

In the interval between the beginning of the controversy of 
James I with Bellarmine and the appearance of the Defeiuio 
Fidei Catholicae and the De Legibus of Suarez, the King sud- 
denly found himself opposed from an entirely different quarter, 
but in a manner which was to prove to many, in England at 
least, the practical value of the Jesuit Doctmnes on Oovemment. 
This new opposition was started by the great and learned, if 
rather crabbed old lawyer, Sir Edward Coke, of whom 
G. P. Qoooh very justly says: "If he did not aid his country- 
men to conquer new liberties, he did more than any other man 
to secure that they should preserve unimpaired such as they 
already possessed. "*° In the endeavor to carry into effect the 
notion that he was entitled to rule England as an absolute 
sovereign, James attempted to make use of the Court of High 
Conmnssion, established at the accession of Elizabeth, for cases 
of an ecclenastical nature. As this was governed by no fixed 
rules and decided without appeal, the King hoped he might 
bring all persons, lay and spiritual, under its jurisdiction. To 
the means suggested. Coke, as Lord Chief Justice, made aiswer 
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tbat the practice was contrary to Magna Cluirta. Wherenpon, 
the High Commiaion heiag silenced, Archlnahop Bancroft pro- 
posed that recoarse should be had to the notorioas measare of 
"the King jud^g whatever caose he pleased in his own person, 
free from aU risk of prtdiihition and appeal." Coke again 
resisted and, when the King in a rage declared it treason to 
affirm that he was in any way under the law, Coke merely 
replied in the words of a thirtemith centary cleric and lawyer 
by- saying: "Thus wrote Bracton; 'Bex lum debet eue vuh 
komine, sed suh Deo ei Lege.' " He then went on reminding 
the King that he "cannot without parHament, change any part 
of the common law nor create any ofiFeose by his proclamation 
which was not an offense before " and again that "the law of 
England is divided into three parts: common law, statute law, 
and custom; but the King's proclamation is none of them." 

In the next reign, as is well known, Charles I strove to carry 
out his fabler's principles. This led to the stiff conflict between 
himself and parliament that resalted in rebellion. And here 
again Coke was the soul of the opposition and its energizing 
motive force. Finding himself without supplies, the King re- 
solved to summon the great council of the nation. Coke, though 
quite ready to advocate a generous grant of money, was deter- 
mined tiiat before it came to this there should be an effectual 
redreee of grievances. He thereupon framed the famous Petition 
of Bight which stands out in English history as a second Magna 
Ckarta. In spate of much reluctance and opposition, Cc^e 
succeeded, almost single handed, in getting the bill passed. On 
its return from the Lords, however, it was found that the 
proviso had been appended "that nothing therein contained 
should be construed to entrmch on the sovereign power of the 
Grown." Then it was that Sir Edward Coke made his momen- 
toTM epeedi that decided the fate of modem liberty. Said he: 
"This is magnum in parvo. It is a matter of great weight and 
to speak plainly, it will overUirow all our Petitions; it 
traicbes on all parts of it; it flies at loans, at imprisonment, and 
at billeting of sc^dien. This turns all about again. Look into 
all the petiitions of former times; the assenting answer to them 
never contained a saving of the King's sovereignty. I know that 
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preragative is part of the law, bat 'sovereign power* is no 
parliamentary word. In my opinion, it weakms Magtia CJiarta 
and all the statutes whereon we rely for the declaration of onr 
liberties; for they are also ebaolute without any saving of 
'sovereign power.' Should we now add it, we shall weaken the 
foundation of the law, and then the building mnat fall. If we 
grant this by implication, we give a 'sovereign power' above all 
laws. 'Power' in law is taken for a ■power wtik force: the 
sheriff shall take the power of the eonnty. What it meana here, 
God only knows. It is repognant to our Petition. This is a 
Petition of Right granted on acta of parliament, and the laws 
which we were bom to enjoy. Our ancestors could never endure 
a talvo jvre suo from Kings — no more than our Kings of old 
could endure from churchmen [like Bancroft, etc. t] mIoo honore 
Dei et Eccletiae. We must not admit it, and to qualify it is 
impossible. Let us hold our privileges according to law. That 
power which ia above the law, is not fit for the King to ask 
or the people to yield. Sooner would I have flie prerogative 
abused and myself to lye under it ; for though I E^ould suffer, a 
time would come'for the deliverance of the country." 

It was thus that Sir Edward Coke effectively roninded the 
English people of their ancient Medieval tradition of liberties 
at a time when they were in most imminent danger of losing 
it, in the same way as the French and other ccmtanental nations 
lost theira But the work was only half done. There yet re- 
mained the urgent necessity that some, in the words of Burke, 
should "vouch and call to warranty those principles of original 
justice from whence alone our title to everything valuable in 
society is derived." Coke himself attempted someUiing of the 
sort when in his Reports of Coses he laid it down as a princi[rf« 
"that the common law shall control acts of parliameut and scnne- 
times shall adjudge them to be merely void; for where an act 
of parliament is against common right and reason, the c(Hnm<»i 
law shall control it and adjudge it to be void." But through 
the machinations of Bacon, Coke's counterpart in meanness and 
the originator of modem Kitchen Fhiloaophies, this was used as 
a pretext for dismissing the Lord Chief Jostice from tbe Kiss's 
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Bench.** Nor baa tixe doctrine of tiie inalienable righto of the 
indiTidaal ever yti been readmitted into the English constitn- 
tUm. As A. F. Ptrilard aays: "The growth of positive law 
at the expense of divine and natural law, end the idea that 
hnouuL will and mundane coimsels could amend the foundations 
of society, is the beginning of the sovereignty of pariiament." { 
Th(»igh a statMuent of real fact, this is also illustrative of that ! 
intellectual sclerosis from which the English historical, philo- i 
sophical, and legal mind has suffered so much in consequence 
of the influence of Bseon, Hobbes, Locke, Hume, Beutham and 
Aostin. Professor Pollard has merely taken Austin's word for 
what the "divine and natural law" are, and the bios this has 
caused in his own interpretation of history may be gauged from 
the very next sentence where he solemnly announces that, ' ' without 
that overriding sovereignty (of parliament) to limit and sfbolish 
them, English medieval liberties would have petrified society on 
a mould of local and class particularism, and have produced 
that kind of oasiScation which stereotyped orimtal ccHnmnnitiea, 
and even reduced France to the necessity of bursting its 
social shell for the sake of expansion."" But in the nsme of 
what, pray, was this last effected T The Declaration of the 
Righit of Man, however wild and erroneous, certainly csane 
much nearer being an appeal to "divine and natural law" than 
an abject surr«ider to an "omnicompetent" iilnglish debating 
society placed above all laws by merely labelling it with the 
antiquarian name of Parliament. Fortunately for us, however, 
there were some in England in the days of James I and for many 
years after, who read up the controversy between the Scotti^ 
King and his Jesuit antagonists and learned to know better 
than either John Austin or Jean Jacques Bousseau. These were . 
the Whigs. [ 

John Millar, who was teaching law at the University of ' 
Glasgow at the time when James Wilson emigrated to the 
eolocies, and who may be taken as a spokesman for the Whigs 
in the tune of Burke and of our providential severance from 
England, gives, in brief outHne, an account of the nature 

■ Lord Csmpbell, lAvet of the CMe/ Juttieet, vol. I, pp. 278-330. 

"The Evolution o( PsrUftment, pp. 176, 176. Cnoolp 
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and origin of the fondamental doctrines in the Whig {diiloaopby 
of goTeminent. In an eeaay on the Progrea of Sdeitee Belaiwe 
to Law and Oovemmetit he Bays: "There are natural rigrhts, 
which belong to mankiod antecedent to the formation of civil 
society. We may eaaly conceive [note that this ia not the 
same aa Looke 'a and Boiuseau 's nnhistorical sssamption of fact] , 
that, in a state of nature, we shoidd be entitled to maintain our 
personal safety, to exercise oar natural liberty, so far as it does 
not eneroach npon the rights of others; and even to maintain 
a property in those things whi^ we have come to poaseas, by 
original occupancy, or by our labor in producing them. These 
rights are not lost, though they may be differently modified wfara 
w« enter society. A part of them, doubtless, must be resigned 
for the sake of those advantages to be derived from the social 
state. We must resign, for example, the privilege of avenging 
injuries, for the advantage of being protected by conrts of 
justice. We must give up a part of our property, that the 
public may be enabled to afford that protection. We must yield 
obedience to the l^islative power, that we may enjoy that good 
order and tranquillity to be expected from its cool and dispas- 
sionate regulatifms. But the rights which we resign ought in 
ail these cases, to be compensated by the advantaget, obtained; 
and the restraints, or burdens imposed, ought neither to he 
greater, nor more numerous, than are necessary for the general 
welfare and happiness .... 



"In England, where the attention of the inhabitants has been 
toi^ directed to speculations of this nature, the two original 
principles of the government .... were distinguished by 
political writers as far back, at least, as (A« commencement of the 
contest between the King and the people, upon the accession of 
the House Stewart, and were then respectively patronized and 
adopted by the two great parties into which the nation was 
divided. The principle of authority was that of the tones; by 
which they endeavored to justify the pretensions of the sovereign 
to absolute power. As the dignity of the monariA excited uni- 
versal respect and reverence and as it was not ctniferred bj 
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election, but had been immemorially possessed by a hereditary 
title, it was understood to be derived from the author of our 
nature who has implanted in mankind the seeds of loyalty and 
allegiance. The monarch is therefore, not accountable to his 
ffnbjects, but only to the Deity, by whom he is appointed ; and 
conaequently his power, so far as we are concerned, is absolute, 
requiring on our part, an unlimited passive obedifflice. If guilty 
of tyranny and oppression, he may be called to an account in the 
next world, for transgressing the laws of his Maker ; but in this 
life, he is totally exempt from all restraint or punishment ; and 
the people, whom heaven in its anger has visited with Uiis afflic- 
tion, have no other resonrce than prayers and mipplications. 

"The Whigs, on the other hand, founded the power of a 
sovereign, and of all inferior magistrates and rulers, upon the 
principle of utility. They maintained, that as all government 
is intended for defending the natural rights of mankind, and 
for promoting the happiness of homan society, every exertion 
of power in governors, inconsistent with that end, is illegal and 
criminal ; and it is the height of absurdity to suppose, that, when 
an ill^al and unwarrantable power is usurped, the people have 
no right to resist the exercise of it by punishing the usnrper. 
The power of a King is no otherwise of Divine appointment than 
any other event which happens in the dispositions of Providence ; 
and, in the share of government which is devolved upon him, 
he ia no more the vicegerent of God Almighty than any inferior 
officer, to whom the smallest or meanest branch of administra- 
tion is committed. 

"At the same time that the Whigs considered the good of 
society as the foundation of our submission to government, they 
attempted to modify and confirm that principle by the additional 
principle of consent. As tJie union of mankind in society is a 
matter of choice, the particular form of government introduced 
into any country depends, in like manner, upon the inelna- 
tion of the inhabitants. According to the general current of 
popular opinion, tbey adopt certain political arrangements, and 
submit to different rulers and tnagistrates, either by positive reg- 
ulation and express contracts or by acting in such a manner as 
gives room to infer a tacit agreement. As government, there-^r 



128 STATE AND CHUBCH 

fore, arose from a contract, or rather a number of contracts, 
either expressed or implied, amon^ the different members of 
society, the terms of submission between the governors and the 
governed, as well as the ri^ht of punishing either party, npon 
a violation of those original agreements, may thence be easily 
and dearly ascertained. 

"With respect to this origin of the duty of allegiance, wbieh 
has been much insisted on by the principal writers in this 
country, and which has of late been dressed and presented in 
different shapes by priiticians on the continent, it seems rather 
to be 8 peculiar explanation and view of the former principle 
of utility, than any new or separate ground of our submismcm 
to government ; and even, when considered in this light, it moat 
be admitted with such precautions and limitations, that very 
little advantage is gained by it."** 

This last was inserted for the evident purpose of taking the 
wind out of the sails o£ a set of dissenters in England who had 
a way of flying in the face of all tradition, and between whom 
and themetvee, the old Whigs ever insisted on making a clear 
and marked distinction. 

Among the earliest to take up the genuine Whig position just 
described, was Sir Edward Sandys, the leader of the independent 
party in Parliament, who drew ap "With greet force of reason- 
ing and Spirit of Liberty" the remonstrance against the con- 
duct of James I towards his first Parliament, and had often 
appealed for a redress of the grievances of the people, and even 
"learned to ruse his voice for the toleration of those with whom 
he did not wholly agree."** It was he moreover who, when 
chief officer of the second London company for Virginia, 
established representative government in that colony. This 
was in 1619 and, therefore, before the UiTiding of the Pvrtlatw. 
Now Sandys had been educated by Richard Hooker and mu« 
have consequently been well versed in the principles of St 
Thomas and the earlier scholastics on government; so that, when 
the controversy arose between King James and the Jesuits, his 

<* An Historical View of the EngliBli Govemineiit from the Settlemeat of 
the SMons in Britain to the Bevolntion in 1688 (1812), vol. IV, pp. 894-800. 
-AleandeT Brown, The Fir*t Sepuhtie in Ameriea, p. 7B, 
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mind was particularly prepared to grrasp the practical bearing 
of the mach discussed Jesuit doctrines of the proUem of 
liberty, which he and his circle of friends were trying to 
unravel. As one of this circle, stood that other great ^pire^ 
John Selden, whose opinions, because of his writings, are mcxt 
explicitly known. Iq his Table-talk we have his views as formed 
largely within the shadow of the great Puritan upheaval, yet 
ofFering a striking contrast to those of Milton; a fact which in 
itself would jnstify the statement of 0. P. Gk)Och that "the first 
Whig was not Shaftesbury, but Seldeu."" 

Confinii^ ourselves to the points touching on government we 
find the following among Selden's reported utterances: "If 
our Fatbeis have lost their Liberty, why may not we labor to 
regain itt Aiuw. We must look to the Contract; if that be 
rightly made we must stand to it ; if we once grant we miqr recede 
frmn Contracts upon any inconveniency that may afterwards 
happen, we ^lall have no Bargain Kept." "A King is a thing 
Hen have made for their own Sakes, for quietness' sake." 
"Einga are all individuals, this or that Sing; there is no species 
of Kings. A King that claims Privileges in his own Country, 
because they have them in another, is just as a cook, that claims 
fea in one Lord's House, because they are allowed in another. 
If the Master of the House will yield them, well and good." 
"There is not anything in the World more abused than this 
sentence, Salua populi luprema Lex esto; for we apply it, as 
if we ought to forsake the known Law, when it may be most 
for the advantage of the People, when it means no sudi 
thing .... (But) in all the Laws you make, have a special 
Bye to the Good of the People." "Objection He that makes 
<me, is greater than he that is made; the People make the King 
ergo. Amvrer. . . . The answer to all these Doubts is, Have 
you agreed sof if yon have, then it must remain till you have 
altered it." "When the Schoolmen talk of Beeia Ratio in 
Morals, either they understand Reason as it is governed by a 
Command from sbove, or else they say no more than a Woman, 
when she says a thing is so, because it is so ; that ia, her Reason 
persaades her 'tis so. The other Acception has sense in it." 

" PolHieal Thought from Bmou to E«lifu, p. 7Q. i : i CoO^^lc 
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"I cannot faney to myselt wbat the Law of Nature means, bat 
the Law of God. How shonld I know I ought not to steal, 
I ou^t not to c<nnm)t Adultery, unless somebody had totd me 
so t Surely 'tis because I have been told so I 'Tis not because 
I think I ought not to do them, nor because you think I onglit 
not; if 80, our minds might change; whenee then cfmies the 
restraint T From a bi^er Power; nothing else can bind. I 
cannot bind myself, for I may untie myself again; nor an 
equal cannot bind me, for we may untie one another; it must be 
a superior, even Qod Almighty. If two of us make a Bargain, 
why should either of us stand to itf What need yon care what 
you say, or what need' I care what I sayt Certainly because 
there is something Mraut me tbat tells me Fidei est servanda; 
and if we after alter our Minds and make a new Bargain, 
there's Fides servanda there too." "Most Men's Learning is 
nothing but History dully taken up. If I quote Thomas 
Aquinas for some Tenet, and believe it, because the Schoolmen 
u^ so, that is but History. Few men make themselves masters 
of the things they write or speak. The Jesuits and the Lawyers 
of France, and the Low-countrymen, have engrossed all learn- 
ing. The rest of the world make notiiing bat Homilies." 

During the Puritan Revolution, Protestantism had its one 
beat chance to show what it could do towards creating a social 
order. Yet the result should have surprised those only who were 
blind to its essential antinomianism. With the return of the 
Stuarts the outstanding problem was precisely that of heal- 
ing those wounds which, in the words of the DeeUsration of 
Breda, had for "so many years together been kept Heeding." 
The reaction was natorally towards absolutism in government. 
But happily for the cause of liberty Hobbes appeared with his 
theory of ethics and polities. "The foundation whereof," as 
Cudworth said, "is first laid in the villanizing of human nature; 
as that, which has not so much as any the least seeds either of 
pditicalnesB or ethic&lness at all in it; nothing of equity and 
philanthrophy . . . nothing of public and common concern, 
but all private and selfish." This was no more than what 
Madiiavelli, Luther and Calvin had maintained. But in the 
light of recent experience this villainizing of human nature was 
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seen to shake the very fotmdationfi of all morality. Refata- 
tioDfl abonnded and for a ceniary or more Hobbes' infiaence 
may be traced in the efforts, often one-nded and indirect, to 
undermine hia position. In the beffinuing we find moi such 
as Cnmberland, Cadvorth and Clarke taking something of the 
h^h gronnd of Medieval scholastic thonght which was still 
beii^ studied in the universities. Thus Hobbes' contention was 
"that sovereignty is eaaentially infinite and therefore altogether 
inconnstent with religion, that would limit and confine it," 
and that "conscimce, which religion introduceth, is private 
judgment of good and evil, jnst and unjust, and therefore 
altogether inconsistent with true politics; that can admit of no 
private conscience, but only one pablio conscience of the law." 
To this Cudworth replied that "authority of commanding is 
such a right, as supposes obligation in others to obey, without 
which it could be nothing but mere will and force. But none 
can be oUiged in duty to obey, but by natural jostice; com- 
mands, as SDch, not creating obligation but presupposing it. 
For, if peracms were not before obliged to obey, no commands 
would signify anything to them. Wherefore, the first original 
obligation is not from will, but nature" . . . and again "Nor, 
indeed, can this private judgment of men, according to their 
appetite and utility, be possibly otherwise taken away, than by 
natural justice, which is a thing, not of a private, but of a 
public and common nature; and by conscience, that obligeth 
to obey all the lawful commands of civil sovereigns, though 
contrary to men's appetites and private interest. Where- 
fore conscience also, is in itself, not of a private and partial, 
but of a public and common nature ; it respecting Divine laws, 
impartial justice and equity, and the good of the whole, when 
clashing with our own selfish good, and private utility. This 
ta the only thing that can naturally consociate mankitid together, 
lay a foundation for bodies politic, and take away that private 
will and judgment, according to men's appetite and utility, 
which is inconsistent with the sante. ... It is true indeed, 
that particular persons must make a judgment in conscience 
for themselves (a public conscience being nonsense and ridicu- 
lous) and that they may also err therein; yet is not the rule 
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neither, by which conscienoe judgeth, private; not itself nnae- 
coontable nnleas in sneh mistakeD fanatics, aa profeaeedly fol- 
low private impolaes, bat either the natural and eternal laws 
of God, or elae his revealed will, thin^ more public than the 
civil laws of any country, and of which others also mi^ 
judge. Nevertheless, we deny not, but that evil persons may, 
and do sometime make a pretence of conscienee and religiw, 
in order to sedition and rebellion, as the best things may be 
abused; bat this is not the faolt of religion, bat only of the men; 
conacience obliging, thoogh first to obey God, yet, in sabm:^- 
nation to him the laws of civil sovereigns also. ' ' 

These words appear at the very end of a perfect wilderness 
of ill assorted bits of erudition that form the contents of the 
author's noted work, The True InteUectual System of the (7m- 
vene." Yet they clearly show how far back thought had 
traveled from the position taken up by Ifilton,*^ or by that 
genial old Puritan, John Winthrop, when in his Arbitary Oov- 
emment Described he made the assertion, "that the officers of 
this body politic have a rule to walk by in all their administra- 
tions, which rule is the Word of God, and such conclusions and 
deductions as are, or shall be, regularly drawn from thenee." 
What is more, we know that Hamilton must have read the above 
passages, since a pay-book kept by him in 1776 and interspersed 
with notes and reflections upon political philosophy, contains a 
list of books, and amtmg others such as '.'Hobbea' Dialogues" 
and "Cicero's Morals," there also oceum "Cudworth's Intel- 
lectual System."** 

The note thus struck by Cudworth becomes dtnninajit in the 
thought of the times and is perceived clearly in the poetry even, 
of Dryden, Cudworth's contemporary, and later in that of 
Pope,** whose preceptor in philosophy, Bolii^bn^e, is noted 

"Fint publiabed in 1678 (183S), toL II, pp. S97, 350-360. 

"Sm belon, cb. 6. 

' Bearj Ford, Alexander Hamilton, p. £3. 

'8uaT«i' definition of Eternft] Law rnna: "Eternal law ia the tie* 
detennination of the will of Ood, ordaining the mle to be obserred, eithw, 
first generally by all parta of tfae univerM aa a means to a common good, 
whether imiDBdiatelj belonging to it in reqwct of the entire nnlverae, or, at 
but in napeet of the aingolar parts thereof, or veoondl;, to be apeeiaUr 
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For baTin^ been the greatest plagiarist of his age, after Voltaire. 
The immeiliate eonseqnenee was, that political c(mtroversy foond 
itaelf HDpplied with a much broader and generally recognized 
ethical basis for argument. With the Puritans and dissenters, 
generally, reduced to live on meagre sufferance under the oppres- 
sive sdiadow of the Established Church, the Whigs were now freer 
to take up the contest against the defenders of the Divine Bight 
of Kings on the ground of civil liberty alone. Nor were the 
Jesuits and their doctrines left out of account in this new devel- 
opment towards recovering what the Reformation had ruined. In 
the preface of his ReUgio Laid Dryden, a decided Tory, testifies 
to the fact that the Jesuits were still being widely read. Con- 
trasting the danger that threatened from Papists and Fanatics, 
he admits that he thinks the former "the least dangerous, at 
least in appearance, to our present state" but then he goes on 
to raise the old bogy by asking: "how can we be sure from the 
practice of Jesuited Papists in that [the Catholic] religion f 
For not two or three of that order, as some of them would im- 
pose upon us, but almost the whole body of them, are of opinion, 
that their infallible master has a right over Kings not only in 
spirituals but temporals. Not to name Uariana, Bellamrine, 
Emanuel Sa, Molina, Santarel, Simancha, and at least twenty 
others of foreign countries; we can produce of our own nation, 
Campion, and Doleman or Parsons, besides many others are 
named whom I have not read, who all of them attest this 
doctrine.'*^* Sir Thomas Brown testifies to the same fact in 
his ReUgio Medid where he refers to Snarez and quotes Bel- 
larmine as if their works were the subject of common study." 
The Tories, moreover, used as their chief argument against the 

obssrred by Intelleetiuil creatures in Tespeet to tbeii free operfttiont." 
De Legibni, II, e. S, n. 6. 
Pope in hia Suay on Han wjt: 

Ood in the nature of each being foonds 

Iti proper bliu, and leta iti proper boonds. 

But aa He framed a whole the whole to bleu 

On matuKl wants builda mutn&l happinoM 

So from the first eternal order ran 

And creature linked to ereatnre man to man. 
-Worka (1837), *»L I, p. 71. 

"> Workiy edited br Cbaa. Sajle, vol. I, p. zz and p. 24, Pn^-inlp 
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WliigB, tlie evident fact that the letters' principles were 
derived from the Jesaita. Dryden, for instance, in the post- 
aoript to his translation of the Hiitory of the League by 
Maimboui^, (nndertaken in order "to increase the iinp<^»ilarity 
of the Whigs, by ascribing to the association which Shaftesbnry 
bad propoaed the same motives and principles which actoated 
file members of the Lea^e,") held Bellarmine up to execra- 
tion, for maintaining that, "in the kingrdoms of men, the power 
of the kii^ is from the petite, because the people make the 
king." While Sir Bobert Filmer, in his PatTiarcka or ilu 
Natural Power of Kings, saw no better way of exposing the 
villainous doctrines of those who contested the divine right of 
KiogB, than by a brief yet exact sammary of the chapter in 
Bellarmine 's De Laieit, to which James I had himself (Ejected. 
This sammary of Filmer 's reads: "To maike evident the 
grounds of this question about the Natural Liberty of Han- 
kind, I will lay down some passages of Cardinal Bellarmine 
that may best unfold the state of this controversie. Secular 
or civil power (saith he) is instituted by men ; it is in the people, 
unleaa they bestow it on a Prince. This power is isim^iately 
in the whole multitude, as in the subject of it; for this power 
is in the Divine Law, but the Divine Law hath given this power 
to no particular man. If the Positive Law be taken away there is 
left no reason why amongst a multitude (who are equal) one 
rather than another should bear rule over the rest. Power ia 
given by the mnltitade to one men, or to more, by the same law of 
nature ; for the commonwealth cannot exercise this power, there- 
fore, it is bound to bestow it upon some one mam or some few. It 
depends upon the consent of the multitude to ordain over than* 
selves a king, counsel or other magistrates; and, if there be a 
lawful cause, the multitude may change the kingdom into as 
aristocracy or democracy. Thus far Bellarmine ; in which pas- 
sages are comprised the strength of all that I have read or heard 
produced for the natural liberty of the subject," " 

This challenge, the Whigs could scarcely ignore and the two 
most notaUe contributims from their Mde of the controversy: 
Sidney's Diicowset Concenwng GoverTtment, and Locke's Tw> 

"Edition of 1«8&, w ^-B- 
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Treatiut on Qovemment, had the twofold purpose of refuting 
the Tories* theory as expounded bj Filmer, and of justifying 
the doctrines which Filmer attributed to Bellarmine. Gon- 
oemlDg school-divines, whom Filmer included in one general 
condemnation, Sidney answered; "Though the schooImeD 
were corrupt, they were neither stupid nor unlearned. They 
could not but see that which all men saw, nor lay more approved 
foundations than that 'man ia naturally free'; that he cannot 
justly be deprived of that liberty without ciause; and that he 
doth not resign it or any part of it, unlesB it be in consideration 
of a greater good, which he proposes to himself." A commenda- 
tion, the first part of which, tallies closely with what Grotius bad 
said in his De Jure BeUi et Pads in justification of his own use 
of the scholastics: "Whenever," says Grotius, "they" (the 
Scholastics) "are found to agree on moral questions they can 
scarcely be wrong — they who are so wonderfully keen in dis- 
covering the fiaws in others' arguments. Yet even in their 
sealons defence of an opposite doctrine they furnish a most 
praiseworthy example of modesty. For reasons are their 
weapons against each other, uot personal insult — that spawn of 
barren minds — a usage which has lately begun shamefolly to 
dishmor letters."" 

With regard to Bellarmine and Suarec, however, Sidney was 
more explicit. To the former he refers seven times, and to the 
latter twice, in the first hundred and twenty-e^ht pages. The 
most notable of these pasBsges is that dealing directly with the 
doctrines as given above by Filmer, where Sidney says: "I do 
not find any great matters in the passages taken out of Bel- 
larmin, which our author says 'comprehend the strength of all 
that be had ever heard, read, or seen produced for the natural 
[iberty of the subject.' But as he has not told us where they 
are to be found, I do not think myself obliged to examine all 
his works, to see whether th^ are ri^tly cited or not. How- 
ever, there ia certainly nothing new in them. We see the same 
as to the substance, in those who wrote many ages before him, 
as well as in many that have lived since his time, who neither 
minded him, nor what he had written. I daie not take upon ma 

- ProtagoniMM, 6B. CcHWic 
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to give an aecouDt of his works having read few of them (sic)'* 
but as he seema to have laid the foundatioQ of hia discoaises 
in sDch contmon notions as were assented to by all mankind, 
those who follow the same method have no more regard to 
Jesuitism and Popery, though he was a Jesuite and a cardinal 
than they who agree with Faber and other Jesuits in the princi- 
ples of Geometry, which no sober man ever denied,"" 

Algernon Sidney wrote in the days when Jamea II, ambitions 
to emulate the Gallican practices of Louis XIV, stood out, even 
against the Pope," in his efforts to free himself from the tram- 
mels of the constitotion. The injustice of Sidney's trial and 
death caused him to be considered by the Whiga as a martyr 
for liberty, very much in the same way as the Tories looked 
upon Charl«s I as a martyr for the divine right of kings. 

Locke, on the other hand, wrote bis Two Treatises in Justi- 
fication of the Revolution of 1688. In these, no explicit men- 
tion is made of the scholastics or their writings, yet refereDcea 
to Hooker are frequent and the work itself is even more of s 
direct attempt than Sidney's, to enlarge upon Filmer's synopsis 
of Bellarmine. As Sir Jamea MacKintosb has said: "Mr. 
Locke's general principles of government were adopted by 
bim, probably without much examination, as the doctrine which 
had for ages prevailed in the schools of Europe, and which 
afforded an obvious and adequate justification of a reaustenee 
to oppression. He delivers them as be found them, without even 
appearing to have made them bis own by new modifications. 
The opinion that the right of the magistrate to obedience, is 
founded in the original delegation of power by the peoj^e to 
the government, is at least as old as the writings of St. ThcMiias, 
and, in the beginning of the seventeenth century, it was regarded 
as the common doctrine of all the divines, jurists and phUoso- 
phers who bad at that time examined the moral foundation of 
political authonty."" 



" He need oaiy h&Te read one. 
"(IBOB), Tol. I, p. 20. 

** W. E. E, Leckj, Hittofj/ of BngJand in tht BigUeentX Cntfitry, (I81B), 
ToL I, pp. 20-21. 
" EsMj on Tht FhOoiophiodl Omwu of Baoon ottd LoOu. 
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In the ligbt of what we have seen this atatnnent is no more 
than, a plain statement of faot, and coincidea fully with the 
assertion of J. Q. Adams, that the theory of "consent," as 
embodied in our Declaration of Independence and our Con- 
stitution, "had been woriiing itself into the mind of man for 
many ages." Bat with regards to Sidney and Locke, this 
should be noted. Neither were real thinkers, and in their zeal 
to show the wrong in Toryism, they lost sight of such experience 
of the past as was embodied in Medieval tradition, and in theory 
both lean considerably away from the sound principles in 
Medieval teachings on government. As a result, they furnished 
grounds for the more superficial radicalismofdiasenterslike Dra. 
Price and Priestly, and extremists such as Home Tooke and 
Thomas Paine. Nor were the Whigs themselves blind to rhis 
fact. Bui^e declared: "The bane of the Whigs has been the 
admisBion among them of the corps of schemers, who in reality 
and at bottom, mean little more than to indulge themselves with 
speculations; hut who do us infinite mischief by persuading 
many sober and well-meaning people that we have designs incon- 
sistent with the constitution left us by our forefathers. . . . 
Would to God it were in our power to keep things where they are 
in point of form, provided we were able to improve them in 
point of substance."" This was written by Burke to the 
Sheriff of Bristol in 1780. In the following year Josiah Tucker, 
Dean of Gloucester, published his Treatise Coneermng CivU 
Oovernment. This is an explicit review of Locke and his more 
radical followers, from the standpoint of the genuine Whig. 
Concerning the derivation of power in government he says: 
"The Ideas of a Quaai-CoTUract contain our own on this Head, 
and those of every constitutional Whig throughout the King- 
dom." But to those who were then talking up "the state of 
nature, " "inalienable rights" and ' ' explicit contract, ' ' in 
Rousseau's sense, he made the suggestion: "That which the 
Lockians ought to have said is probably to this effect, that, 
tho' it be absurd to suppose that civil government, tn 
general, took iia rise from previous conventions, and mutual 

Vr. Earle PitiwUlluiiB and Sir B. Boukat 
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Stipalaticms aauaUtf entered into between Party and Partj, — 
and tho', whenever sach a contract as here supposed did 
take place, at some very extraordinary conjuncture, — (a con- 
tract, by the by, which could only bind the contracting parties:) 
— yet aa civil government in general is in reality a public trust, 
be the origin, and the form of it whatever they may; — tbere 
most be some covenant or other, supposed or implied, as a con- 
dition neeesBarily annexed to every degree of discretionary 
power, whether ezpreased or not. Had they said only this, 
they would have exactly coincided with the ideas of a Qwui- 
Contract before mentioned. Nay more, they would have avoided 
all those paradoxes, which attend their present system, and 
render it one of the most mischievous, as well as ridiculous 
schemes that ever di^^i^ced the reasoning facultiea of human 
nature."" 

With this passage in mind, it may be interesting to call atten- 
tion to the fact that Dean Tucker supplies the instance of one 
Whig, at least, who had fully formed bia opinion on the question 
of government before knowing definitely what "the judicious" 
Ho<Aer had maintained on the subject.*" Besides the expres- 
sion Qwui-Contraet is an expression of Suarez. As for the 
accuracy of his statement, that all constitutional Whigs held 
the doctrine of consent in this form, this is fairly attested to 
by the greater of them. In his Thoughts in the Cause of ike 
Present Discontents, Burke says clearly: "The king is the 
representative of the people; so are the lords; so are the judges. 
They all are trustees for the people, as well as the commons; 
becauae no pow^r is given for the sole sake of the holder; and 

" Edition of 1781, p. 130. Ib a letter to W. Bradford, 1774, Madiaoa 
laTs: "I waa so ixKkj aa to find Dean Tuckei'a tracts on my relnm bone, 
■ent by mistake with lome other books imported this spring. I have read 
them with peculiar satisfaction and illumination with respect to the inter- 
ests of America stid Britain. At the same time fais Ingenious and plausible 
defence of parliamentary authority carries In it snefa defects and misrepre- 
sentations, as to eonOrm me in political ortbodoij — after the same manner 
as the speeioas arguments of Infidels have established the faith of inquir- 
ing Christians." Works, Congress edition, vol. I, p. 17. This laat has no 
rsferenes to the principles on government as Hadison evidently eonenrred 
with the Dean in that respect. 

-J6«, p. 160. 
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althoagh govemment oertamly is an instttation of divine 
anthorit?, ^et its forma and the persons who administer it, all 
originate from the people."" 

But for an adequately ccHnprehenrive aumnwry of the Whig 
philosophy of government, together with a clear indication o' 
its intimate dependence on the traditional theory of tiia 
Medieval scholastic writers, we will conclude this chapter with 
the following rather lengthy passage from Burke's Fragment$_ 
of a Tract on the Popery Lawn. " As a law directed against the 
mass of the nation has not the nature of a reasonable institutitm, 
so neither has it the authority: for, in all forms of government 
the people is the true legidator; and whether the imme£ate 
and instrumental cause of the law be a single person or many, 
the remote and efficient cause is the consent of the people, either 
actual or implied ; and such consent is absolutely essential to iU 
validity. To the solid establishment of every law, two things 
are easentially requisite: first a proper and sufficient human 
power to declare and modify the matter of the law ; and next, 
such a fit and equitable constitution as they have a right to de- 
clare and render binding. With regard to the first requisite, 
the human authority, H is their judgment they give up, not their 
right. The people indeed are presumed to consent to whatever 
the legidature ord^ine for their benefit; and they are to 
acquiesce in it, thoi^h they do not clearly see into the propriety 
of the means by which they are conducted to that desirable end. 
This they owe as an act of homage and just deference to a 
reason which the neceenty of government has made superior 
to their own. Bat thoi^h the means, and indeed the nature of a 
public advantage, may not always be evident to the understand- 
ing of the subject, no one is so gross and stupid as not to dis- 
tinguish between a benefit and an injury. No one can imagine 
then, an exclusion of a great body of men, not from favors, 
privileges and trusts, but from the common advantages of 
society, can ever be a thing, intended for their good, or can 
ever be ratified by any implied consent of theirs. If therefore, at 
least on implied human consent is necessary to the existence of 
a law, such a constitution cannot in propriety be a law at all. 

Google 
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"But if we conld suppose that sucli a ratification was made, 
not virtually, but aetaally ; by the people, not representatively, 
but even collectively, still it would be null and void. They have 
no right to make a law prejudicial to the whole commTmity, 
even though the delinquents, in making such an act, should be 
themselves the chief sufferers by it; because it would be made 
against the principle of a superior law, which it is not in the 
power of any community, or of the whole race of man, to alter — 
I mean the will of him who gave us oar nature, and in giving, 
impressed an invariable law apon it. It would be hard to point 
out any error more truly subversive of all the order and beaoty, 
of all the peace and happiness of human society, than the 
position that any body of men have a right to make what laws 
they please; or that laws can derive any authority from their 
institution, merely and independent of the quality of the gabject 
matter. No argument of policy, reason of State, or preservation 
of the constitution, can be pleaded in favor of such a practice. 
They may indeed impeach the frame of that constitution ; but 
can never touch this immovable principle. This seems to be 
indeed the doctrine that Hobbes broached in the last century 
and which was then so frequently and so ably refuted. . . . 

"In reality there are two, and only two, foundations of law; 
and they are both of them conditions without which nothii^ 
can give it any force; I mean equity and utility. With 
respect to the former, it grows out of the great rule of equality, 
which is grounded upon our common nature, and which Philo, 
with propriety and beauty, calls the mother of justice. All 
human laws are, properly speaking, only declaratory ; they may 
alter the mode and application, but have no power over the 
substance of original justice. The other foundation of law 
which is utility, muEPt be understood, not of partial or limited, 
but of general and public utility, connected in the same manner 
with, and derived directly from, our rational nature; for any 
other utility may be the utility of a robber, but cannot be that 
of a citizen, the interest of the domestic enemy, and not that of 
a member of the commonwealth." Burke then quotes Cicero 
and the Roman Jurist Paulus against the Penal Laws, and cm- 
tiunes: "It would be far more easy to heap up anthorities 
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on this article, than to excuse the prolixity and tediousnesa of 
prodacinir any at all in proof of a point which, though too 
often practically denied, is in its theory almost self-evident. 
For Suarez, handling this very question, ulrum de rations et 
aubstantia Legis esse, ut propter commune ionum feratur, does 
not hesitate a moment, finding no ground in reason or authority, 
to render the affirmative in the least degree disputable; in 
questume ergo proposiia (says be) nulla est inter auctores con- 
troversia; ted ommum commune est axioma, de subatantia et 
ratione legis esse, ut pro communi bono feratur; ita ut, propter 
Ulud praecipue tradatur; having observed in another place, 
contra omnem rectitudinem eat, bonum commune ad privatum 
ordinare, seu totum ad partem propter ipsam referre." 

In view of what has been previously shown this passage from 
Bnrke, on analysis, will be found to contain a perfect digest of 
all that was characteristic of Medieval theory on government 
and law. But not only this, it also gives, in one clear state- 
ment, the grounds on which we parted from England and the 
principles upon which our Constitution was reared. And it is 
worth noting that the man who wrote the Refiectiona on the 
Frent^ Revolution, also said, in a private letter: "I am afraid 
that the American afCairs will be settled, and the fate of that 
great portion of the world decided, in a manner very different 
from what, I am sure, we join in wishing. There bas been 
too mach disposition, from the beginmng, to solve all theae 
qaestions by force. I do not as yet find this disposition greatly 
altered by time or by events; and it is but too probable that if 
America ^ould ever be established in a state of freedom, she 
will owe that liberal settlement to her separation from this 
country."" 

Appendix 

It should be noted that Selden and Cudworth each take into 
cooraderaticHi only one portion of what, in the scholastic system, 
ia constitutive of the natural law. Selden, moreover, still shows 
WHiiething of the influence of the Protestant notion of "personal 



"Gorrespondenee, toL II, p. 311. 
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inspiration," in that he nnderstands conscience to be the "voice 
of Ood" in a literal aenae. Hia concern was to state the fact 
and source of obligation. In this he wsjb followed later by 
Butler, and by those who may be called the subjective 
intuitionista, among whom ^ould be numbered Kant, and his 
followers. Codworth, on the other hand, was taken up with 
the quest of that which formed the basis for deciding between 
right and wrong. As metaphysics became neglected, this 
problem gradually devolved into the empiricism of the Utili- 
tarians who, on the basis of what was seen to be expedient, 
supplied lometking of a reasonable ground for judging tchat 
should be done, but could give no satisfactory ultimate account 
as to the why. 

Of the subjective intuitioniats J. S. Mill wrote very truly: 
"The notion that truths, external to the mind, may be known 
by intuition or eonsciousnesB independently of observaticm and 
experience, is, I am persuaded, in these times, the great intel- 
leetnal support of false doctrines and bad institutions. By 
the aid of this theory, every inveterate belief and every intense 
feeling, of which the origin is not remembered, is enabled to 
dispense with the obligation of justifying itself by reason, and 
is erected into its own all-sufficient voucher and justification. 
There never was such an instrument devised for consecrating 
all deep-seated prejudices. And the chief strength of this false 
philosophy in morale, politics and religion, lies in the appeal 
which it is accustomed to make to the evidence of mathematics 
and of cognate branches of physical science" (Autobiography, 
chap. VII.). 

Lecky, on the other hand, in his History of European Morah, 
draws an interesting outline of both schools with their contrasts. 
"The two rival theories of morals" says he "are known by 
many names and are subdivided into many groups. One of 
them is generally described as the stoical, the intuitive, the 
independent or the sentimental, the other as the epicurean, the 
inductive, the ultilitarian or the selfish. The moralists of the 
former st^ool, to state their opinion in the broadest form, brieve 
that we have a natural power of perceiving that some qualities, 
such as benevolence, chastity, or veracity, are better than others, 



HISTORY OF DEMOCRATIC THEORY 143 

and that we on^fat to caltivate th«in, and to repress their oppo- 
sites. -In other wonb, they contend, that by the c<Hntitation 
of our nature, the notion of right carries with it a feeling of 
obligation; that, to say a course of conduct is our duty, is, 
ia itself, and apart from all consequences, an intelligible and 
BufBcient reason for practising it; and that we derive the first 
principles of our duties from intuition. The moralist of the 
opposite school denies that we have any such natural perception. 
He maintains that we have by nature absolutely no knowledge 
of merit and demerit, of the comparative excellence of our 
feelings and actions, and that we derive these notions solely 
from an observation of the course of life which is conducive 
to human happiness. That which makes actions good is, that 
they increase the happiness or diminish the pains of mankind. 
That which constitutes their demerit is, their opposite tendency. 
To procure "that greatest happiness of the greatest number" 
is therefore the highest aim of the moralist, the supreme type 
. and ezpreEBioQ of virtue." (Pages 2, 3.) 

Then some few pages further on, the sane author states 
what is, in truth, the real root of the problem, though he refrains 
from any attempt at solving it himself. He says: "A theory 
of morals must explain, not only what constitutes a duty, but 
also how we obtain the notion of there being such a thing as duty. 
It must tell us not merely what is the course of conduct we 
ought to pursue, but also what is the meaning of the word 
'onght,' and from what source we derive the idea it expresses." 
Now, unlike either of the two schools outlined above, the 
Scholastic conception of the natural law includes both the •-' 
objective and the subjective, and may be briefly defined thus: 
"The natural law is the objective content of the intellect repre- 
senting, by its natural tendency, the proper interrelation of the 
elements of the universe and that due order, to which the will 
ought to conform in consequence of the contingency of tiie 
whole. 

Expi^KATioN OF Terms. 

The objective content of the inteUeet representing; that is 

to say it exists in a judgment. Suarez De Legibus II, e. 5, n. 14.^ |^ 
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By its natural tendency means that the intellect left to itself 
is not free; it sees or it does not. Hence, the will should not 
interfere except there be nllerior evidence, present to the mind, 
of the prudence of such action on its part, in which case alone, 
it is allowable, i. e., not contrary to the nature of either faculty. 

Proper interrelMion, i. e., relations foonded in the nature of 
things. 

Due order, i. e., the order demanded by the natare and in- 
trinnc purpose of things when sabject to the disposal of oar 
free will. 

Ought to conform: that is to say, there is the obligation or 
moral necessity, so to dispose of things as not to contradict 
the true nature and purpose of their being, but to establidi 
them, rather, in such order as their respective natures and 
proper ends will allow, in so far as this is ideally present to 
the mind. 

Contingency of the v^uAe, means that this obligation is seen 
to arise from the non-neceasary existence of things in the uni- 
verse, which necessarily argfuea the will of One who established 
it, and who, having the right to exact, must also intend that we 
riiould conform to His will thns manifested by the natural light 
of reason, since the purpose of our being, as that of all existing 
things, is and can be none other than Himself. 
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6. MODERN "PRACTICAL LIBERTY" AND COMMON 
SENSE 

Bt Bet. Moobhouse F. X. Millab, S.J. 

"Liberty" aaid Carlyle "needs new de^ition." Yet new 
definitions h&ve not been wanting either in number or variety. 
Hia own wheret>y the true liberty of man is made to consist 
"in hifl finding out or being forced to find out the right patb, 
and walk thereon,"' is, if not new, at least far more popular 
than it was in hia day; but for elective application it calls 
for a Mettemich or a Bismarck. Guizot, on the other band, 
maintained t^at "the right to liberty, in the relations of man 
with man, ia derived from the right to obey nothing that is not 
reason"* which certainly would sound reasonable enough if we 
could forget what Quizot and the nineteenth centary took the 
word reaaon to mean. Mazzini with eloQuent dogmatism pro- 
claimed liberty to be "the right and duty of the human soul" 
and after some twenty years of agitation limited this article 
of political faith with the declaration that "man has no rights 
from nature, save only one right of liberating himself from 
every obetade impeding his free fulfilment of hia own duties,"* 
Finally, lest the import of the word duty be here misconstrued, 
we have Lord Acton to tell us "By liberty I mean the assurance 
that every man shall be protected in doing what he believe hia 
dnty against the influence of authority and majorities, custom 
and opinion."* What wonder if through fear lest individuals 
be led niore and more to allow themselves the benefit of every 
doubt legitimate or otherwise against all due or established 
order of things, statesmen and lawyers should revert to the 

•Part and PreMnt, Book in, eb. XHl. 

'Hiitoij of the Origin of B«preaentatiTe QoTennnent (1861), p. 349. 

'Enaya hj Uazslni: Camelot Serim, pp. 2E9, 308. 

'Birtoij of Freedom and Other Eaaaya, p. 3. 
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philosopliy of Hobbes as modernized in Austin and claim with 
the Utter that "political or civil liberty is the liberty from l^al 
obligation, which is left or granted by a sovereign govemmeDt 
to any of its own subjects ; and that since the power of goTem- 
ment ia incapable of legal limitation, the government is legally 
free to abridge their political liberty at its own pleasure or 
discretion,"* 

But meanwhile a set of masculine thinkers "little inclined to 
the course of changing about with every wind, without regard 
to men or things" had already faced the problem of liberty 
squarely. Burke^ the greatest among them, did but express 
their common stand when in a private letter to Hons. Dupont 
to whom the Befieetions on the French Bevotuiion were later 
addressed, he said "of all the loose terms in the world liberty 
is the most indefinite. It is not solitary, unconnected, individ- 
ual, selfish liberty, as if every man was to regulate the whole 
of his conduct by bis own will. The liberty I mean is social 
freedom. It is that state of things in which liberty is secured 
by equality of restraint. A constitution of things in which the 
liberty of no one man, and no body of men, and no number of 
men can find means to trespass on the liberty of any person, 
or any description of persons, in the society. This kind of 
liberty, is, indeed, but another name for justice; ascertained 
by wise laws, and secured by well-constructed institutiona I 
am sure that liberty, so incorporated, and in a manner identified 
with justice, must be infinitely dear to every cme who is capable 
of conceiving what it is. But whenever a separation is made 
between liberty and justice, neither is, in my opinion safe."* 
That this was nothing more nor less than the philosoi^y of 
government that had already been embodied in our own Constitu- 
tion at the time these words were written will only sound strange 
to those who have never studied the writings of Hamilton, 
Uadison, or James Wilson, or who having read more recent 
works on our particular form of government saw no need of 
devoting attention to the debates in the State conventions that 
led to its adoption. Nor is the fact that this statement comes 

* Leetnres on JnriBpnidence, edited ty B. Cwnpbell, p. 1S9. 
'Correqioiidenee, vol, I, p. 312. GoOqIc 
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from Bnrfce withont its significance for the proper understand- 
ing of tJie genuine American concept of liberty. Because he 
opposed the French Bevolntion it has beea generally assamed 
that he suddenly turned Tory. Yet in the same letter from 
which the above is taken he distinctly asserts "If this real 
practical liberty, with a government powerful to protect, im- 
potent to evade it, be est^Iished, or is in a fair train of being 
established in the democracy, or rather collection of democracies, 
which seem to 'be chosen for the future frame of society in 
FrsQce, it is not my having long enjoyed a sober S'hare of 
freedom, under a qualified monarchy, that shall render me in- 
capable of admiring and praising your system of republics. 
I should rejoice even though England should be reckoned only 
as one among the happy nations, and should no longer retain 
her proud distinction, her monopoly of fame for a practical 
constitution, in which the grand secret had been found, of 
reconciling a government of real energy for all foreign and 
all domestic purposes, with the most perfect security to the 
liberty and safety of individuals. The government, whatever 
its name or form may be, that shall be found substantially 
and practically to unite these advantages, will most merit the 
applause of all discerning men."^ Nothing, certainly, written 
in direct commendation of our own Constitution could be more 
apt; and the fact that it was on such ground that Burke con- 
demned the French Revolution shows deardy that not only 
could he still aay with sincerity and truth as he had written 
nine years before: "If I know anything of myself, I have 
taken my pert in political connections and political quarrels, 
for the purpose of advancing justice and the dominion of 
reason;'" it points to the further much more important fact 
that Burke and the leaders among the Whigs generally both in 
England and Scotland and in the United States and newly 
independent colonies attached a far more definite meaning to 
the words reason, justice and liberty than has been the case 
since the days when the French threw the world into confusion 

' Ibid., ToU ra, p. loe. r- i 
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with what Cariyle very property calls their "Gospel according 
to Jean Jacqnea." 

In consequence of oar Revolution and the spirit it engendered, 
the distinction between freedom from tyranny so soundly pro- 
claimed in the Declaration of Independoice and the sort of 
liberty solidly established, by our Constitution, was very largely 
lost sight of by the popular mind. This, assisted in no small 
degree by some of the party tactics of Jefferson and his follow- 
ers, naturally enough opened the door wide to the introduction 
of a large measure of this evil and wholly alien infiuence. The 
result has been that those who write cm this Bubject still persist 
in identifying the ethical and historical language of the Declara- 
tion of Independmoe with the mere metaphysical assertions of 
the French Declaration of the Rights of Man. Englishmen such 
as Sir Henry Maine,* David G. Ritchie"* and Viscount Bryce" 
have not been alow to foster this apprehension but it is now high 
time that we dispense with any further English assistance in 
the interpretation of our constitutional history. The fact is 
that there is scarcely a point, certainly no important point in 
the Declaration as i>enned by Jefferson that had not been previ- 
ously laid down in almost identical language by James Wilson 
in his Considerations on the Nature and Extent of the Legis- 
lative Authority of the British Parliament (1774) and in his 
Speech in the Coiwention for the Province of Pennsylvania 
(1775)'^ and if there was a man in the colonies at the time 
who knew his own mind and woa free from anything like 
French rationalistic and romantic tendencies it was asuredly 
Wilson. Moreover, while the French Declaration directly in- 
tended to wipe away the past in the wild hope that human 
nature needed only to he fed on metaphysical pseudo-scioitific 
jargon in order to bring about a mathematically ordered society ; 
there was not one among those who signed our Declaration or 
took part in the Federal convention but would have sobseribed 
to the words in which Joseph De Maistre declared "One of the 

•Ancient Lftw (1887), Am. ed. eh. IV, p. 01. 

■■ Natural Higbtt (ISes), ch. I, p. 6. 

" Modern Democraeies, joL I, p. 43. 
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great errors of a century that professed all of them, was the 
belief that a political caastitntion could be written aod created 
a priori, whereas reason and experience unite in eatabli^ing 
the fact that a constitution is a work of Providence and that 
wh«t is most fundamental and most essentially constitutional in 
the laws of any nation cannot be written down in words."** 

But here again is there need of obviating a number of mis- 
conceptions. Owing to the hostility long felt for England a 
sin^lar silence has prevailed even up to the present on the 
whole question of the sources whence the poliljcal ideas and 
prin^ples embodied in our Constitution were actually derived. 
Many spoke of it as though it were in every part nothing more 
than the voluntary creation of man. More recently, however, 
public opinion has been gradually awakening to the fact that 
the American Constitution was in re^ify "a reaffirmation of 
principles already American by hereditary usage or long- 
establi^ed custom."" As James Russell Lowell has said the 
framers of our Constitution "were not seduced ^by the French 
fallacy that a new Efystem of government could be ordered like 
a new suit of clothes. They would as soon have thought of 
ordering a new suit of flesh and skin. It is only on the roaring 
lo<mi of time that the stuff is woven for such a vesture of their 
thought and experience as they were meditating. They recog- 
nized fully the value of tradition and habit as the great allies 
of permanence and stability."" This is of course of very great 
importance for anything like a practical appreciation of our 
Constitution. It is important to realize that the Fathers were 
guided by experience and that in consequence, as Sir Henry 
Maine put it, "The Constitution of the United States is colored 
throughout by political ideas of British origin."" But there 
is grave danger at present, especially in certain educational 
quarters of this country, lest some, with the lingering disposition 
of a provincial towards what was once the Mother country, 
should be inclined to stress the learned ignorance of Englishmen 

"Euai mr le Principe Qta^ratenr dea Constitutions PolitiqucB, p. I. 
**C. E. 8t«TeiiB, Source* of tlu ConatUution of the United 8Utte», p. S3. 
" Demoerae7. 
"Popular GoTBnunent (1886), p. B07. OoOqIc 
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in this matter and forget die warning of Hamilbnt when he Mid 
"Uany mistakes have arisen from fallocioos eompariBon* be- 
tween onr government and theirs."" Tar one thing those who 
fnuned onr Constitation did not bdieve in the "histraie 
method'"* of Sir Henry Maine and the modem Eim^id Anstini- 
ana. Thej knew their Engli^ history and the history of Eng- 
iiA law and of the English Constitation better than any similar 
body of men in England in their day and what is more they 
understood certain vitsl points in that history better than suae 
of those who are engaged in rewriting it in England now, alons 
the lines of mnddle-headed Austinian sssnmptions. Bni^e 
described the aetual practice, if not the conscioody nttered theory 
of every constitutional Whig, when writing to the Bidiop of 
Chester he said "My opinion of the troth or falsehood of facts 
related in history is formed on the ciHnmon roles of criticism: 
my opinion of characters, on those rules and the conunon prin- 
ciples of morality," "History is a preceptor of prudence, not 
of principles. The principles of true politics are those of moral- 
ity enlarged; and I neither now do, nor ever will, admit any 
other." "The principles that guide us in public and in private, 
as they are not of our devising, but moulded into the nature 
and essence of things, will endure with the sun and moon, — 
long, very long after Whig and Tory, Stuart and Brunswick, 
and all such miserable hubbies and plajrthings of the hour, are 
vanished from existence and from memory,"" Christopher J. 
Tiedman, well known for his little book The Unwritten Conttitu- 
tion of the United States, and who may be taken as representa- 
tive of the many in this country that have gone over bag and 
baggage to the modern English way of thinkii^ goes so far 
as to say that in the early days of onr national life "little was 

" SpMCh on the Conitltution Jane 21, 17B8. Woiki, Fedenl edition, voL 
II, p. S3. 

" Tbia eonsiBtj in drawing inductive eonelnaiona from a wide invettigatioii 
of put liistoTie facts without anjr reference to the bad or ^ood, trae or 
false In human aetioDR or thoughts, which is abont as senribU as for a sea 
captain to set out without chart or compass or any eonesm for the ftied 
points in the IieaTenB and expect to reach his destinatloD I^ merely wateb- 
ing the wahe of the ship. 

"Correspondence, toL I, pp. 3S1, BBS, 3S3. 
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thoDglit of those 'glitteriti^ generalities,' as th«y were called, 
which made it a part of our constitutional law that man is 
possessed of certain inalienatile rights, that cannot be denied 
to him by government, and which denied to government the 
power to do more than to prevent the infliction of injuries upon 
others."" Yet here again Burke by way of anticipation had 
already provided the answer. He ia speaking of course of the 
Revolution of 1688 but his words apply equally to onrs. "A 
DKtn who condemns the revolution, has no longer any obnoxious 
persons to hang bis principles on, and therefore, he and they 
may be made but too convenient to the executive powers of the 
lime: — but, for this reason, he is much more dangerous than 
formerly to the constitution and liberties of bis country. Let 
me add further, that a man who praises the fact of the revolu- 
tion, and abandons its principles, — substituting the instrumental 
persons and establishments consequential to that event, in the 
place of its ends, is as tiad as tiie former. To me, indeed, he 
seems to be infinitely worse, as he can have no sound moral 
principles of any kind, nor be a fit servant for honest govern- 
ment in any mode whatever. The one has lost his attachment, 
the last has deserted his principles and the last is by far the 
most culp^le and the most dangerous."" 

Whatever may be thought of those who, through conflicting 
principles or the want of any, later put the Constitution to the 
proving test only to display the more clearly the saving elastic- 
ity and consistency of its textore, the all important question 
of the principles upon which it was formed has been sadly mis- 
interpreted in the past, and at present has come to be almost 
wholly overlooked. Of those who framed it we are told that 
"they had a profound disbelief in theory, and knew better than 
to commit the folly of breaking with the past"" as though 

**F. 7S. The laat part of thia BUtement expresses Locke's idea but not 
that ot the frameri of our ConstitDtion. 

"Jbid., p. 335, tpeaking on the tefonn of repTesentation, Burke also 
■aid: "Wbenever I speak against theory, I mean alwa^B a weak, erroneoni, 
fallacious, unfounded or imperfect theoTjr: and one of the na^s of discoT- 
ering that it is a fatse theor;, is bj comparing it with practice." Works, 
ToL III, p. 3S7. Oxford Univ. Presa edition. 

" Demoeraer. 
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theory and experience were wholly incompatible. Or again 
how often have we not heard it repeated that these same men 
"cared less about political theory than about good government" 
as if government of any kind did not necesBsrily imply and pre- 
BUppoae a corresponding theory. The modem method of tinker- 
ing with things cstablii^ed on the ba^ of mere expedimcy in 
the tiiought-saving belief that progreas and civilization ia "all 
of a piece with the development of an embryo or the unfolding 
of a flower"** might be all very well for the rustic in Horace 
who sat by the river bank waiting for the stream to flow by in 
the hope of crossing without wetting his feet, or it may evoi 
satisfy a certain type of Englishman who like a Roman of the 
fourth century can pursue his own selflsh ends and watdi an 
empire go to pieces in the superstitious conviction that what ia 
eternal cannot be in need of human thought or private endeavor. 
But those who gave us our Constitution knew better. In the 
first place they were Whigs, As Jefferson said "Before the 
Bevolation we were all good English Whigs, cordial in their 
free principles, and in their jealoosies of their executive magis- 
trate"*' and Hamilton testified to the same fact when in the 
Letters from Phocion he said "The Spirit of Whigism cherishes 
legal liberty, holds the rights of every individual sacred, con- 
demns or punishes no man without regular trial and conviction 
of some crime declared fay antecedent Iaws ; reprobates equally 
the punishment of the citizen by arbitrary acts of legislation, 
as by the lawless combination of unauthorized individuals."** 
Now the one cardinal point in Whig philosophy was that there 
were principles implicit in the British Constitntion tbat were 
quite as essential and even more important for its proper work- 
ing than any constitutionid forms. Some of these, as founded 
in the nature of man and of things should, from the necessity 
manifest to reason, form the basis and articulate the structure 
of every legitimate government. Others following as a necessary 
consequence from the voluntary determination of the nation or 
its repres^itaUve and rulers in the past gave to government its 

"Speneer, Social Static* (1692), p. 32. 
■ Worki, 2d Bandolph edition, toL I, p. 66. 
"Loc «it., ToL rV, p. 281. 
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distinctiTe nation&I modiflcatioua which as part of a coDstitoted 
or estatdi^ed order admitted of all reasonable reform aod 
improvement so Imf as justice were done to those whose rights 
and interesta happoied to be involved in the changre. With 
regard to the first set of principles, namely those founded in 
natural law "it is," as Burke said, "the part of the speculative 
philosopher to mark the proper ends of government. It is the 
bosineas of the politician who is the philosopher in action to 
find ont proper means towards those ends, and to employ th«n 
with effect."" Though none of those present at the Federal 
CcHtvention posed as speculative philosophers^ with the single 
^ceptton of Franklin, and while nearly all answered more or 
less closely Burke's definition of the politician, there were three, 
perhaps even more self-effacing than' the rest who held the 
clearest title to both descriptions. These were Madison, Hamil- 
ton and Wilson; and it ^ould be noted that just as the best 
and most cfsnprehensive defense and justifloation of the Consti- 
tution, when proposed for ratification, came from them, so also 
was it they who in debate set forth the most essential proposals 
and suggested the meaaurea that involved the closest and most 
fundamental application of principles. Moreover their respec- 
tive writings show a wide and thorough acquaintance with all 
that hod been written on government up to their day. But 
what, to our knowledge, has not been sufficiently remarked is 
the fact that with all their copious references they are found 
disagreeing with such authorities almost as often as they are 
discovered quoting them with approval. This of itself would 
argue that they themselves were in possession of a definite phil- 
osophy of their own. But we are not left to mere conjecture 
in this matter. 

Though little has been said of the infiuence and significance 
of Scottish thought in Uie Colonies during this period the facts 
are such as to speak for themselves. Jefferson in his Memoar 
speaking of his early education at William and Mary College 
says; "It was my great good fortune, and what probably fixed 
the destinies of my life, that Dr. William Small of Scotland 
was then profesaor of Mathematics, a man profound in most 

-Workit «L U, p. 82. C^OOqIc 
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of the osefnl bnuches of science, with a happy talent for eom- 
municatioD, correct and gentlemaQly manners, and an enlarged 
and liberal mind. He most happily for me, became soon attached 
to me, and made me his daily companifm when not engaged in 
the sehool; and from bia converaation I got my first views of 
the expansion of science, and of the system of things in which 
we are placed"^ and Jefferson then adds that he gave regular 
lectures in ethics, rhetoric and belles lettres, a point in keeping 
with what then formed the ambition of almost every one who 
took np teaching in the schoots and oniverntles of Scotland. 

James Wilson was a Scotchman by birth who came to this 
conntry in 1763 at the age of twenty-one after having stadied 
at the universities of St. Andrew, Glasgow and Edinburgh. At 
the last of these be was a pupil of Hugh Blair's, while at Glas- 
gow, just two years before his emigrating to the Colonies, the 
"Stalwart Whig"** and friend of Adam Smith and of Bnile, 
John Millar,*" began his lectures on law and on govenimenl, 
some of which were afterwards embodied in a once highly 
repDted work entitled Historical View of the English Qoven- 
ment from the Settlement of the Saxons in Britain to the Revolu- 
tion of 1688, and intended as a Whig offset to the Tory History 
of England by Home. Moreover thongh Wilson was known as 
"the best read lawyer" in the Federal Convention and although 
the Marquis of Cbastellnz, when in Philadelphia, wondered at 
the extent of his library and the wide range of his learning, 
still his own works show a decided preference tor the Scottidi 
thinkers of the anti-aeeptical and non-sentimental type. 

Madison, on the other hand, was educated at Princeton at the 

" Loe. eit., p. 2. 

"Franclj W. Hint, Adam Smith, p. 222. 

"D. Fraiicn Jeffre; aaid of him; "It ma; affoid a dearer eoneeptioB 
of bia intelleetaal character, to saj, that it eorre«ponded prettjr nearly witk 
the sbatraet idea that the learned of England entertain of a Beottiak 
philatopher; a perBonage, that li, with little or no deference to the antborit; 
of great names, and not yerj apt to be startled at conelnsiona that *Mi« 
to mn counter to receired opinions or exiiting iiutitations; acute, sagaciinu 
and ayatematieal; irreverent towards dasaical literatnre; rather indefati- 
gable ItL HTgnment, than patient in inTestigation ; vigilant in obserratiia 
of fact, but not ao strong in their nnmber as skillful in their application. " 
Edinbnrgh Beview, 1803, toL ni, p. ISO. 
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tune when John Witherspowi, who hod come over from Scotland 
in 1768, was president of that college. The bearing of this on 
hia dcfvelopment has been pointed out by William E. Rives in bia 
lAfe and Times of Madison. "The increased attention paid to 
the stndy of the nature and constitution of the honum mind, 
and the improvement which had been introduced into this 
fundamental department of knowledge by the philosophical in- 
quiries of his owD countrymen constituted a mailed and most 
important feature of Dr. Witherapoon's reforms. Mr. Madison 
formed a taste for these inquiries, which entered deeply . . . 
into the character and habits of his mind, and gave to his politi- 
cal writings in after life a profound and philosophic cast, which 
distini^nished them eminently and favorably from the produc- 
tion of the ablest of his contemporaries."** With regard to the 
inqoiries here referred to, the occasion for them had been fur- 
nished by the fact that throughout Scotland there bad been a 
growing conviction among scholars of the previous generation 
that the teachings of Shaftesbury and Hutcheson were sensual- 
izing and degrading the old philosophy of Aristotle and of the ' 
schoolmen. As Witherspocai himself said "As for logic, it is 
well known this part of education is fallen into great contempt, 
and it is not to be expected that such bri^ and lively spirits 
who have always hated everything that looked scholastic like, 
can bear to be tied down to strict rules of argumentation." 
While elsewhere dealing with the new inquiries he states "Some 
late writers have advaitced, with great apparent reason, that 
there are certain first principleB or dictates of common smse 
which are either simple perceptions or seen with intuitive evi- 
dence. These are the foundation of all reasonii^, and witiiout 
them to reason is a word without meaning. They can no more 
be proved than you can prove an axiom in mathematical science. 
These authors of Scotland have lately produced and supported 
this opinion, to resolve at once all the refinement and metaphysi- 
cal objections of some infidel writers."" 

This was the philosophy of common sense which was worked 
up in Scotland by Beid and Beattie in opposition to Home and 



■VoL I, p. 81. 

■J. IfaOodi, T)i« SaotMk PlMaiophy, pp. IBS, 188. 
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BraU^, bnt neither of these woa its real originator. The first 
to proponnd it in developed form was the Jesuit Bnffier (1661- 
1787) whose many worka were highly ^predated during the 
eighteenth cantnry. while the eontroversies th^ were intended 
to meet were still going on. Voltaire praised some of them 
loudly which, of eoune, of itself rignifies very little b^mnd 
the fact that they thus received rather wide advertisement. 
On the other hand several articles in the first Bneydoptdia 
contain yrhole pages literally copied from his Diteoun twr 
I'itude et la marehe det sdenees without any acknowledgment 
of their real author.** Sir Joshua Beynolda, the life-long friend 
of Edmund Burke, in bis Ditcounei adopted- and illnstikted 
the theory of beauty whii^ the Pdre BufSer had si^gested ** 
while George Campbell, principal of the Marishal College, 
Aberdeen, was among the first in Scotland to adapt his doctrine 
OS common sense to the philosophy of doqnence. In the w^ 
known work FhUosophy of Rhetoric, the first outline of which 
was read in 1757 before a private literary society that included 
Beid and Beattie among its members, Campbell says "The first 
amoi^ the modems who toc^ notice of this principle, as one 
of the genuine springs of our Knowledge, was Bnffier, a French 
philosopher of the present eentnry, in a book entitled' TnatS des 
Premiiret Veritis: one who, to an uncommon degree of acute- 
ness in matters of abstraction, added that solidity of judgment 
which hath prevented in him, what had proved ihe wreA of 
many great names in philosophy, his understanding becmiing 
the dnpe of his ingenuity. This doctrine hath lately in oar own 
country, been set in the clearest light, and supported by invin- 
cible force of argument by two very able writers in the science 
of man. Dr. Beid in his Inquiry into the Human Mind and Dr. 
Beattie in his Estaiy on the Immutability of Trutht."" 

Bnffier's direct aim had been to counteract the idealism of 
Descartes and the senaism' of Locke by showing that these two 
systems had been constructed on mere half-truths and that is 

"Biopraphle nniveiwUe (1812), Ait. BniBflr. 

"Fntacig Jeffrey, AUton on Tori*— Me Ua eoitribnttou to the Edix- 
borgh B«riew, In Uodern British Enayiata (ISM). 

■P. flO (ISCB), lee OeaTiea PhUoMpUqnes De Ptn BtdBer, adttsd faj 
P. BooUlier, 1868. , . , 
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order to lej- the trne foundation of a sound and common Knae 
philowpfajr nothing more was required then an accurate restate- 
ment of what both bad initially asserted on grounds made to 
appear contradictoiy bnt which in reality were only opposite 
yet eaaentially complementary.** The real significance of bis 
ooetrine and of the movement which his writings started, 
"specially among the Scotch, was clearly indicated by Henry 
Hume or Lord Kaimes in Sketches of ths History of Man (1774) 
^aen, beaidea incorporating a goodly number of BufBer's ideas 
into hifl work as if they were his own, he says "I have lately 
mW with a very senile and judicious treatise wrote by Father 
Bnffler about fifty years ago, concerning first principles and the 
sonrce of human judgments which, with great propriety, he 
prefixed to his treatise of logic And indeed I apprehend it 
IS a 8nbje(>t of such consequence, that if inquisitive men can be 
brou^rt to the same unanimity in the first principles of the 
other Kieuces, as in those of ma^ematics and natural philosophy 
(and why rfiould we despair of a general agreement in things 
that are Belf-evidentt), this might t>e conradered aa a third 
pwd era in the progress of human reason."" 

This, of course, implied the actual undoing of one of the worst 
«»«qnence8 of the Reformation, namely, the socially dis- 
ruptive and centrifugal tendencies instilled into conntleas minds 
'9' the Protestant doctrines of "private judgment" and "per- 

•'V^ '^VNiM of tUa on Junea WI1»» ]i M«n in the following word*! 

Prequent," mji be In Iiia leetnTM on Law, "uid leborioiu luiTe been the 
ittempti of pUloMpben to JUTutiKste the manner, in which tbinge ext«TiiKl 
»w pBreeirod by the mind. Let us imiUt« them neither in their frniOeM 
mtehei to diaeover what cannot be known; nor In framing bTpotheeet 
'■^*"' Mt bear the test of reaaon, or of intuiUonj nor in rejooting aelf- 
•Tident tptithe, wh*eh, thoQgh they easnot b« proTed by reasoninc, a» 
Blown by a gpeete. of eTidenee mperior to any that reuoning can 
prodnce." Works, toI. I, p. 215. 
„"^'- 'Ii P- ZW: JantM Wilnn's attitude in this matter waa that 

Dnpotlnt, by aa artful nae of 'auperiority' in polities; and seeptielsm 
"T sn artful nae of 'ideas' in metaphynes, haTo endeaTored — and their 
eBdeaTDM have frequently been attended with too mneh socoees— to destroy 
wl ttne liberty and sound philosophy. By their baneful effeets, the minm 
« man aad the science o/ gowrnment have been poisoned to thoii vary 
ftiwtain* Bnt those destroyers of others have met or Btut meet witb 
t>^ own dsrtrnetlon." Wo,k,, „i. i, p. M6. C\h)>?[c 



168 STATE AND CHURCH 

scmal inspiration." Hilton in his Treatite of CtvU Power in 
Eeel«tia$tieal Cofuset had Kcpreased something of far wider 
import than any private opinion of his own when he declared, 
"I here mean hj conscience or religion that full persoaaion, 
whereby we are assured, that our belief and practice, aa far as 
we are able to apprehend and probably make appear, is accord- 
ing to Uie will of God and His Holy Spirit within ns, whieh 
we ought to follow much rather than any law of man, as not 
only his word everywhere bids ua, but the very dictate of reason 
(sic) tella us." As is quite plain and as subsequent forms of 
Frotestantiam have come to admit practically, the "asEnirance 
of the Holy Spirit" here is nothing more than sentiment and 
emotion." Moreover, the moral seme of Shaftesbury, Hutchesoo 
aud Hume is only a modification of the same, minus all aasomp- 
tions of the supernatural and with the additional identification 
of moral s^timent with the pantheistic notion of the natural 
law revived at the Benaissance from the writii^ of the Stoics" 
and from the Roman juriats. In either case, what was held to 
be normative of individual action necessarily excluded all 
ground for rational accord, seeing that sentiment is of its very 
nature something wholly particular to each one of us. And it 
was precisely because of their adoption of Hume's point of 
view in this matter that Bentham and Austin were led to revive 

"Qnizot, himaelf a, Cttlvinist, Boeoonts for the ettiliei Froteatuit iiotioa 
of the "Holy Spirit" in the foUowing manner: "The birth of tmith 
especiBllf if derived, without reflectim, from nfttaral belief that pmsaes to the 
new itate without intermediary knowledge, often takea the ebaraeter of k 
midden reTOlution equally tmforeBeen and obscure even to the one effected. 
And thus ia it readily explained how the thought of a du«et intemmtioa 
on the part of God ihonld bo appealed to on saeh an oee»ilon. Bat thi« 
idea, in the way in whieh it 1b commonly undeiBtood (among Frotestaats), 
i> gradually giiing ground before the more careful study and better knoiri- 
•dge of the foets." Meditationi et fitndes Morales: Quel eet le wai aetti 

"Among the earliest to rerlTe thii notion waa La Boetie, the friend of 
Montaigne, in a brief essay entitled De La Servitiide VoUmtain where 
amidst mueh else of a like tenor he says: "Le natnrel de I'homme e«t bie> 
d'estre franc, et de la Touloir eetre: mais aussi sa nature ost telle, qn« 
natnrellement il tient le ply que la oourritnre loy donne." This rerired 
notion of the Stoics is that also of Uontesquien '■ weond <ihaptw of 
L'S*pHt dm LoU. 
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Hobbes'" notioiiB on society and government, notioiu which 
will be found confuted hy Hamilton as early as in his eighteenth 
year when he wrote his second pamphlet The Farmer Refuted 
in defense of the American cause." 

Certainly was it on no such shifty ground aa this that our 
Constitution was erected. Pelatiah Webster spoke the mind of 
the leaders at least amon^ those who framed it when in his 
memorable document A Dissertalum on the PoUUeat Union and 
ConatitutioH of the Thirteen United States he laid it down as 
fundamental that "This union, however important, cannot be 
supported without a constitntion founded' on principles of natural 
truth, fltn^B and utility." They were not afflicted with any 
of onr present day cosmic qualms, for they were not agnostics. 
They knew their own minds and had a well reasoned and reason- 
able belief in divine Providence, which very naturally relieved 
tiiem from any sense of responsibility for the universe as a 
whole, as well as from any fear lest somewhere behind every 
certainty in their own minds it might still be ikying tricks. 
In other words they knew that whatever the abuses of men 
might be, the universe itself remained reasonable and that man 
himself had been reasonably made. The result was there was 
not one of them but would have recognized as his own Burke's 
conviction that "There is nothing in the world really beneficial 
that does not lie within the readi of informed understanding 

"WiboD evidently had both Hobbes and Hume is mind when he wrote: 
"A body of morality, pretending to be complete, has lometimeB been bnilt 
on a single pillu of the inward frame: the entire eondnct of life hu been 
Mconnted for, at lea«t the attempt has bem made to aceonnt for it, from 
a nngle qnality or power. Uany Hystems of this kind have appeared, 
calculated merely to flatter tbe mind. Aoeording to some writers man ia 
entirely selfish; siccording to others oniTarsal b«ievo1enee is the highett 
aim of his nature. One founds morality apon empathy solely; another 
sielusiTely npon utility. Bat the variety of human nature is not oo easily 
eonprehended or reached. It is a complicated machine; and is nna«oIdably 
so, in order to answer the Tarions and important pnrposee, for which it ia 
formed and designed." Works, vol. I, p. SIS. Thus we see that tin 
Fathers knew of those "other thinkers" of whom Viscount Bryee boasts, 
who in England "were drawing from the actual experience of mankind 
argoments whieh fomished another set of foundations on which democracy 
might rest" (Modem Democracies, vol. T, p. 44), and they rery intelligent^ 
diugreed with them for leaving tbe rational ideal out of all aceount, 

" Loe. at, voL I, p. «I, ,- . 
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and a w^ directed purmilt. There ig nothing tiiat Ood hai 
jadged good for us, that He haa not given na the means to 
accomplish both in the natural and the moral world."** 

How Madison and Wilson came to be of this mind in con- 
sequence of thar training along the lines of the Scotti^ common 
sense philoBophjr we have already seen. In Hamilton's ease 
this influence is not so fully traceable. Yet it could scarcely 
have been wanting in any degree mach below that enjoyed by 
the other two. In the first place he was himself half Scotch and 
prood of the fact. Besides, the Rev. Hugh Knox, Hamilton's 
pastor and teacher at St. Croix, though originally from Ireland, 
was a Princeton man and a Presbyterian minister apparently 
very much of Dr. Witherspoon 'a school of thought, seeing that 
in 1777 he drew up an argument in favor of the American cause 
entitled An Addrea to America by a Friend in a Foreign 
Oovemment which he sent to the Continental Congress for pub- 
lication." Francis Barber, whose school Hamilton first attended 
after his arrival in New York, was another Princeton man as 
waa also EHas Bondinot with whom he lived, and he himself 
came into personal contact with Dr. Witherspoon at the time 
when the letter's reputation for philosophical learning was 
already considerable throughout the coh>nies and when those 
with Princeton connections could scarcely escape bring interested 
in the reforms he was instituting. 

■ But even if the facts just adduced proved nothing with regard 
to Hamilton's acquaintance with Scottid common sense phi- 
losophy, there was another source of fairly consiatrait thought, 
knowledge of which he certainly did share with Wilson and 
Madison, and which by itself will fully exi^ain the evident faet 
that in all his wide and varied reading of European Authorities 
on government, law and political sci«ice, he shows a discern- 
ment which cannot be accounted for otherwise than by hn 
bring in possesrion of a de£nite philosophy of his own. This 
source of thought was no other than the traditional Whig 
theory of government, which, as we have seen in the previous 
chapter, waa formulated mainly on the basis of scholastic piin- 

"Wofkf, vol. n, p. 37». 

*H. JoDM Ford, Atexandtr Bamlttoii, p. 87. 
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eiplea and set forth, as occasion d«nanded, agsinat advene 
theories and eironeons political views in order that the Medieval 
tradition of liberty embodied in BngliA law and constitutional 
forma night be preserved and developed. 

The philosophy of common sense was without doubt eminently 
ealenlated, under the circumstances, to keep the mind true to 
itself in the face of Protestant prejudice and save it from oon- 
fosion when confronted with the quibbles of the sceptic, t^e 
negatioiir of the rationalist or the emotional vagaries of the 
disciples of Rousseau. For those who gasped it sincerely, it 
would naturally be conducive to the maintenance of the single 
eye. But in regard to the complex prt^lnn of government 
it had, as a system, little to suggest that was positively con- 
stmetive. As the Whig doctrine^ on the other hand, are 
nowhere found folly expoani^ed iv any (me work or set of 
writings, if we except Burke's tracts and speeches, the question 
may here be aAed what evidence is t^ere that Hamilton, 
Wilson and Madison knew anything of the writings of Bellarmine 
and SaarezT With regard to all three there is this peculiar 
fact to be noted and accounted for. They were strat^:ely in 
agreement as to all fundamental and vital points. Their 
reasons for disagreeii^ with such authorities as they do 
acknowledge, are almost invariably the same and are moreover 
in accord with scholastic principles. Nor is there any apparent 
sign that long continued consultations had occurred between them 
previous to the time of the Federal Convention when the ideas 
of all three were already fairly well formed. All three were 
great readers. While at Princeton Madison is known to have 
devoted moch of his time to theology with the view of explor- 
ing the evidences of Christianity, and we have it on the authority 
of Mr. Gailtard Hunt that there was a copy of Bellarmine in 
the library there at the time.** Many years later when Jef- 

" Um. eit. It is a notable fact that th«M men Memed entirely free from 
taj antagonism to the Catbolie reliKioii. Writing of toleration Wilson said: 
"For its reception and eatabliahmant where it has been reesived and 
eatftbliahed, the world has been thought to owe maeh to the inestimable 
writings of Locke. To the inestimable writings of that jnstlj celebrated 
man, let the tribute of applatue be plenteonslj paid; hut while immortal 
honors are beitowed on the nama and eharaetor of Locke, whjr should an 
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ferson was thinking of the library of the UniTewity of Virginia 
hfl wrote to Madison and asked him for a list of works on theoIog7 
"knowing" as he said "that in yonr earlier days yon bestowed 
attention on this sabject." In his answer Madison said with 
reference to a second request making it elear that only theology 
need be included, "I send you the list I had made oot (cover- 
ing the first five oentaries), with an addition on the same [wper 
of such books as a hasty glance of a few catalognes and my 
recollection suggested. Perhaps some of them may not have 
occarred to you, and may suit the blank you have not filled." 
Now the first two names on this list are those of St. liunnas 
Aquinas and Dons Scotus, while Bellarmine is mentioned im- 
mediately after Luther and Calvin, against whom his works were 
chiefly written. If Suarez is not mentioned the omimion 
argues nothing, since his best known works would naturally be 
included under the head of "the moral and metaphysical part" 
of Divinity which Madison of set purpose did not draw on, as 
Jeffemn had expressed himself satisfied witJi his own list of 
works in the branch.*' As for Wilson, we have had evidence 
enough of the manner in which he insists on the nnnsnal aspect 
of the theory that was incorporated into the Constitution, a 
view which was more than borne out by the difficulties 
eneomitered in tryit^ to get others to understand the true nature 
of the proposed form of government oa planned in the Con- 
vention. Yet nothing in Wilson's writings would lead one 
to suspect that he considered any part of this theory as oi^inat- 
ing with himself. On the other hand he does s^ in one place, 
"that the foundation at least of a separate, an unbiased, and 
an independent law education c^onld be laid in the United 
States" since "by the revolution in the United States, a very 
great alteration — a very great improvement — . . . has taken 

ungToeioiia silence be obMrred with rc^rd to the name and efaaraeter of 
Calvert I 

"Let It b« knoirn, that before tbs doctrine of toleration was pnbliAed In 
Europe, the practice of it was establiahed in America. A law in faror of 
religious freedom was passed in Harjtland, as early as the year one tfaon- 
eand six bnndred and forty-nine." Works, vol. I, p. 4. 

"Works, Tol. lU, pp. 4G0, 4S1. For Jeffersoa's letter and the Uat Me 
W. O. Bins' Uf» and Time* of MadUon, toI. I, pp. 64S, SM. 
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place in our system of QoTemment."** And Madison in a 
letter to Jefferson on the sabject of a textbook for the Law 
School vas evidently of the same mind when he wrote: "It 
is certainly very material that the tme doctrines of liberty, as 
exemplified in onr political system, should be inculcated on those 
who are to saBtain and administer it. It is, at the same time 
not easy to find standard books that will be both guides and 
guards for the purpose. Sidney and Locke are admirably cal- 
culated to impress on young minds the right of nations to 
establish their own Governments, and to inspire a love of free 
ones, bat afford no aid in guarding our Republican charters 
against constructive violations. The Declaration of Independ- 
ence, though rich in fondamratal principles, and saying every- 
thing that could be said in the same number of words, falls 
nearly under a like observation. The 'Federalist' may fairly 
enough be regarded as the most authentic exposition of the text 
of the Federal Constitution, as understood by the Body which 
prepared and the authority which accepted it. Yet it did not 
foresee all the misconstructions which have occurred, nor pre- 
vent some that it did foresee."*^ 

In Hamilton's ease there seems to be no apparent argument 
for any direct acquaintance on his part with the writings of the 
two Jesuits beyond the fact that he was a Whig and the general 
one of his marked agreement with the other two, together with 
the striking conformity of almost all his principles on Glovem- 
ment with those of the scholastic writers. One point, however, 
he does make clear and that is, that whatever the source of our 
theory of Oovemment, it was certainly not derived from the 
Votaries of Enlightment in Europe. Coming, moreover, from 
one who as a political thinker was second to Burke only, if not 
his peer, the following statements are all the more significant. 
He said: 

"Facts, numerous and unequivocal, demonstrate that the 
present Era is among the most extraordinary which have oc- 
curred in the history of human affairs. Opinions, for a long 
time^ have been gradually gaining ground, which threaten the 

" Worki, ToL I, pp. 88, 84. 

-Work!, ToL in, p. 481. Do,i,.cdt,GoO(^lc 
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foODdatioQS of religion, morality and society. An. attack w«a 
first made upon the Ghristiaa revelation, for which nataral 
religion waa offered as the substitute. The Gospel was to be 
discarded as a gross imposture, but the being and attributes of 
Ood, the obligationa of piety, even the doctrine of a fatare 
state of rewards and punishments, were to be retained and 
cheri^ed. 

"In proportion as success has appeared to attend the plan, 
a bolder project has been nnfolded. The very existence of a 
Deity has been questioned and in some instances denied. The 
duty of piety has been ridiculed, the perishable nature of man 
asserted, and his hopes bounded to the short span of hi^-earthly 
state. Death has been proclaimed an Eternal Sleep; 'the 
dogma of the immortality of the eoni a cheat, invented to 
torment fbe living for the benefit of the dead.' Irreligion, no 
longer confined to the closets of conceited sophists, nor to the 
haunts of wealthy riot, haB more or less di^layed its hideous 
front among all clasBes. 

"Wise and good men took a lead in delineating the odious 
character of despotism, in exhibiting the advantf^es of a moder- 
ate and well balanced Qovemment, in inviting nations to con- 
tend for the enjoyment of national liberty. Fanatics in political 
science have since exaggerated and perverted their doctrines. 
Theories of Government unsuited to the nature of man, mis- 
calculating the force of his passions, disregarding the lessons 
of experimental wisdom, have been projected and recommended. 
These have everywhere attracted Sectaries, and everywhere the 
fabric of Government has been in different degrees undermined. 

"A league has at lengtii been cemented between the Apostles 
and Disciples of irreligion and of anarchy ; Religion and Govmu- 
ment have both been stigmatized as abuses; as unwarrantable 
restraints upon the freedom of man ; as causes of the corruption 
of his nature, intrinsically good;** as sources of an artificial 

" WilKU noted the opposite axtreme from wbich thia was in some meaaura 
» TemlaioD. "It has been the costom," taH he, "of certain philoaopben, 
Mid, I muat here add, of certain divines, to represent buman nature as in 
A state of hostility endless aod anisteimpted, internal as well as eit«Tnal. 
Aeeordtng to thne pbilosophers and aeeoiding to these divines, be is at 
war with all the world as well an with himseU. ' ' Works, ml. I, p. 818. 
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and falm morality which ^rrannically robs him of the eajaj' 
ment for which his panioos fit bim, and as clogB upon hii 
prt^reBS to the perfection for which he was destined. 

"As a corollary fn»n these premises, it is a favorite tenet 
of the Sects that religions opinion of any sort is nnneeeasary to 
society ; that the maxims of a gennine morality and the anthori^ 
of the magistral^ and the laws are enfficient and ought to be 
the only secnrity for civil rights and private happiness, 

"As another corollary it is oooasionally maintained hj the 
same sect that but a small portion of power is requisite to Qov- 
emment ; that even this portion is only temporarily necessary, 
in consequence of the bod habits which have been prodnced by 
the errors of ancient systems; and that as haman nature shall 
refine and ameliorate by the operation of a more enlightened 
plan, government itsrif will become useless and society will 
subsist and Sourish free from shackles. 

"If all the votaries of this new philosophy do not go the 
whole length of its frantic creed, they all go far enough to 
endanger the full extent of the mischiefs which are inherent 
in so wide and fatal a scheme every modification of which aims 
a mortal blow ai the vitals of human happiness. 

"The practical development of tiiis pernicious system hat hem 
seen in France. It has served as an engine to subvert all her 
ancient institations, civil and religiotu, with all the checks that 
served to mitigate the rigor of authority; it has hurried her 
headlong through a rapid succession of dreadful revolution^ 
which have laid waste property, made havoc among the arts, 
overthrown cities, desolated provinces, unpeopled r^ona^ 
crimsoned her soil with blood, and deluged it in crime, poverty 
and wretchedness, and all this as yet for no better purpose than 
to erect on the ruin of former things a despotism unlimited and 
uncontrolled ; leaving to a deluded, an abused, a plundered, a 
scourged, and an oppressed people, not even the shadow of 
liberty to console them for a long train of substantial mia- 
fortunes, of bitter suffering."** 

Talleyrand well said of Hamilton "H a diving I'Earope." 



* Work!, vol. Vm, jif. 48S'488. 
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7. OUB MEDIEVAL INHERITANCE OP LIBERTY 

By Rev. Moohhoube P. X. MnjiAH, S.J. 

In looking for the philosophy of govenuneot to which we, in 
this conivtry, are committed by our past aa a nation, we ^oold 
Datnrally turn to the Declaration of Independence and the Con- 
rtitntion. Por as Hamilton said "After all, the instrument 
most speak for itself." Bat thm he added "Tet, to candid 
minds, the contemporary explanation of it, by men who had a 
perfect opportunity of knowing the view of its framers, mnst 
operate aa weighty collateral reason"' in the matto' of explain- 
ing its construction. Becanse of the failure to adapt this last 
method with all the care and accuracy which the subject 
demanded, many very erroneous notions regarding the prin- 
ciples involved in these two documents have been widely fostered, 
especially by writers of textbooks. In the endeavor to main- 
tain that ours "waa an entirely new conception of governmental 
authority," even judicious thinkers such as David Jayne Hill 
find themselves reduced to fall back on some statement or 
other to the effect that "It was foreshadowed by a philosophy 
of enlightenment that disclosed the insolence and usurpatitm of 
power unregulated by law."* This manner of accounting for 
the origin of American ideas on government only strengthens 
the pontion of the radical economic determinist who with 
Charles A. Beard will insist that "in the absence of a critical 
analysis of legal evolution, all sorts of vague abstractions dom- 
inate most of the thinking that is done in the field of law."* 

'Lo«. eit, Tol. vin, p. B«. 
■ Amerku World PolieiH, pp. 1S4, ISl. 

* An Eeonomie Intorpratatioii of the CoutitnUon of tli« TToited StatM, 
p. 8. 
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The concIoBion to be drawn from this observation is, of course, 
that we sliould emulate German savante by taking over their 
ideas and principles and those of their Engli^ and American 
disciples. Whereas if more pains had been devoted to a thorough 
study of the writings of those who framed our great legal 
instruments it would have been discovered that their ideas were 
not so much new as well tried and sound beyond any known to 
Ae "modemiam" of the present age. 

Of the Dedaratum of Independence Jefferson himself wrote 
"With respect to our rights, and the acts of the British gov- 
emment contravening those rights there was but one opinion 
on this side of the water. All American Whigs thought alike 
on these subjects. When forced, therefore, to resort to arms 
for redress, an appeal to the tribunal of the world was deemed 
proper for our justification. This was the object of the Decla- 
ration of Independence.- Not to find out new principles, or 
new si^puDents, never before thought of, not merely to aaj 
things which had never been said before; 'but to place before 
mankind the common sense of the subject in terms so plain 
and firm as to command their assent and to justify ourselves 
in the independent stand we are compelled to take. Neither 
aiming at originality of principle or sentiment, nor yet copied 
from any particular or previous writing, it was intended to be 
an expression of the American mind, and to give to that ex- 
pression the proper tone and spirit called for by the occasion. 
All its authority rests then on the harmonizing sentiments of 
the day, whether expressed in conversation, in letters, printed 
essays, or in the elementary books of public right, as Aristotle, 
Cicero, Locke, Sidney, etc., (me.) "* 

That "all AmericBJi Whigs thought alike on these subjects" 
is clearly twrne out by Hamilton in his controversy with Dr. 
Seabury during the course of the two years previous to the 
framing of the Declaration. "Apply yourself," he urges npon 
his adversary "without delay, to the study of the law of nature. 
I would recommend to your perusal, Grotius, Puffendorf , Locke, 
Montesquieu and Burlemaqui. I might mention other (sic) 
Worka, vol. Tin, p. 407, WiAlagtttii 
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excdleiit writers on this subject; but if 70a attend diligently 
to these yott will not require any others. 

"There is so strong a similitade between your political prin- 
ciples and tfaose maintained by Mr. Hobbes, that, in jadgjng 
from them, a person might very easily mistake you for a disciple 
of his. His opinion was exactly coincident with 3rours, rdative 
to man in a state of nature. He held as you do, that he was 
then perfectly free from all restraint of law and govemmeni. 
Moral obligation, according to him, is derived from the tntro- 
doction of civil society; and there is no virtue but what is purely 
artificial, the mere eontrivance of political for the maintmance 
of social intercourse. But the reason he ran into this absurd 
and impiooB doctrine was, that he disbelieved the existence of 
an intelligent, superintending principle, who is the governor, 
and will be the final judge, of the universe. 

. . . "To grant that there iB a supreme Intelligence who 
rules the world and has estalbliAed laws to regulate the actions 
of Hia creatures, and still to assert that man, in a state of nature, 
may be considered as perfectly free from all restraints of late 
and gtwemment appears to a common understanding, altogether 
irreconcilable. 

"Good and wise men, in all ages, have embraced a T«y 
diBsdmilar theory. They have supposed that the Deity from 
the relations we stand in to Himself and to each other, has 
constituted an eternal and immutable law, which is indispend- 
ably (Aligatory upon all mankind, prior to any human 
institution whatever. 

"This is what is called the law of nature 'which being 
coeval with mankind, and dictated by Ood himself, is, of course, 
superior in oUigations to any other. It is binding over all the 
globe, in all countries, and at all times. No human laws are 
of any validity, if contrary to this; and such of them as are 
valid derive all their authority mediately or immediately, from 
tiiis original' — ^Blackstone. 

"Upon this law depend the natural rights of mankind: the 
Supreme Being gave existence to man, together with the means 
of preserving and beautifying that existence. He endowed him 
with rational faculties by the help of which to discern and 
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pnmte aach thioKa aa vere cotunatent with his duty and iuterest ; 
and iBTeeted him with an inviolable right to personal liberty 
and personal safety. 

"Hence, in a state of nature, no man liad any moral power 
to deprive another of his life, limbs and property, or liberty; 
nor the least authority to command or exact obedience from him, 
except that which arose from the ties of consanguinity. 

"Hence, also, the origin of all civil government, justly 
established, must be a volnntary compact between the rulers 
and the ruled, and must be liable to such limitations as are 
neoeasary for the security of the absolute rights of the latter; 
for what ori^^al title can any man, or set of men, have to 
govern others, except their own consent! To usurp dominion 
over a people in their own despite, or to grasp at a more exten- 
sile power than they are willing to intrust, is to violate that 
law of nature, which gives every man a right to his personal 
liberty, and can, therefore, confer no obligation to obedience." 

"The principle aim of society is to protect individuals in 
the enjoyment of those absolute rights which were vested in 
them by the immutable laws of nature, but which could not be 
preserved in peace without that mutual assistance and inter- 
eonrse which is gained by the institution of friendly and social 
communitieB. Hence it follows, that the first and primary end 
of human laws is to maintain and regulate these dbiolvte rights 
of individuals. " (Blackstone.) 

"If we ^^mine the pretensions of Parliament by tiiis 
criterion which is evidently a good one, we shall presently 
detect their injustice. First, they are subversive of our natural 
liberty, because an authority is assumed over us which we by 
no means assent to. And secondly, they divest us of that moral 
security for our lives and properties, which we are entitled to, 
and which it is the primary end of society to bestow. For such 
secnrity can never exist while we have no part in making the 
laws that are to bind us, and while it may be the interest of 
onr nnccmtrolled legislators to oppress us as much as 
possible." . . .* 

>Loe. tit, vol. I, pp. 61-M. Tlie "aiMiit" spoken of in thia laat pua- 
gnpb ia eleiuly that of a deflnlte people, tIz., the eolouista, Living under a i |c 
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"As to the degreea and modificatioDB of that aDbordinstum 
whidL is due to the parent state, these must depend upon other 
things besides the mere act of emigration to inhabit or settle ■ 
distant country. These must be ascertained by the spirit of 
the constitutioD of the mother country, by the compacts for the 
purpose of colonizing and more especially by the law of natnic, 
and that supreme law of every society — Us ovm kappinesx."* 

. . . "The dependence of the colonies on Great Britain- is in 
ambiguous and equivocal phrase. It may either mean depend- 
ence on the people of Qreat Britian or on the King. In the 
former sense, it is absurd and unaccountable; in the latter it 
is just and rational."*. . . 

"The right of Parliament to l^islate for as cannot be a^ 
cotinted for upon uiy reasonable grounds. The eonstitutioQ 
of Great Britain is very properly called a limited monarchy, 
the people having reserved to themselves a share in the legis- 
lature, as a check upon the regal authority, to prevent iti 
degenerating into despotism and tyranny. The very aim and 
intention of the democratieal part, or the House of Conuntuis, 
is to secure the rights of the people. Its very being depends 
upon those rights. Its whole power is derived from them and 
must be terminated by them."*. . . 

"When we ascribe to the British House of Commons a juris- 
diction over the colonies, the scene is entirely reversed.* All 

definite conititution, vie., the Engiieh eonstitation, KOA, therefore, it b a 
question here of a people that bu traasf erred "power to a hing yet letiii 
It in themaelTee for eertaln Affairs. ' ' See the words of Snares farther oi- 
Hamilton even In hb early years would hare been the last to bold as a gen- 
eral principle of goTerament tbat the authoritj of mleri depends on the 
pre«nt assent of the people. His argumoDt is that the pteteBtions ef 
Parliament go beyond the constltation and, therefore, beyond anythiig 
assented to in the past and ore being forced on the eolonlsts witboat theii 
assent in the present. 

'I6«., p. 66. 

'Ibid., p. 66. Burke in his "Thoughts on the Canse of the Present Dit- 
eontenta," 1770, had said: "The rirtae, spirit, and essenee of a House of 
Commons eonsists in its being the express Inisge of the feelings of tts 
nation. It was not instituted to be a oontrol upon the people, as of late it 
has been taoght by a doctrine of the most pemieioas tendency. It WM 
designed u a control for the people. ' ' Works, toI. II, p. 60, 61. 

•/Md., p. 60. 
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these kinds of security (wlticli the people of Britain have for the 
good deportment of their representatiTes toward them) im- 
mediately disappear; no tiea of gratitade or interest remain. 
Interest, indeed, may operate to onr prejudice. To oppress us 
may serve aa a recommendation to their constituents, as well as 
an alleviation of their own incumbrances. The British patriots 
may, in time, be heard to court the gale of popular favor by 
boasting their exploits in laying some new imposition on their 
American vassals, and by that means lessening the burdens of 
their friends and fellow subjects."**' 

Sneh were the grounds for the resdstance to England, first, 
and finally for declaring the colonies independent. Nor in this 
is there any trace of Boussean or of the empty moonshine of 
the French Enlightenment. It is merely an appeal to "those 
principles of original justice from whence alone" as Burke said 
"our title to every thing valuable in society is derived." There 
is the same distinction between liberty and liberties, between 
a due and an established order which we have seen to be char- 
acteristic of the Medieval theory of government. The natural 
law is not made a pretest for flying in the face of tradition, but 
forms the bssis for the just claim to such rights as Englishmen 
had acquired in time, and of which they could not be dispos- 
sessed without their consent. Far from condemning the old 
order, the complaint was that in supporting Parliament in its 
unwarranted claims to tax Uie colonies the King was abusing 
his prer(^[ative. Wilson in his Conavierationa on the Naivre 

tt donbt, that a sjiAtra at dependenM which leavM no leenritj to the people 
for anj part of their freedom in their own handi cannot be established in 
any inferior member of the Britlcb empire, without consequently deatroy- 
faig the freedom of that very body in favor of whoM bonndloH pretentions 
■neb a scheme is adopted. We know and feel that arbitrary power over 
diitant regions is not within the competence, dot to be exercised agreeably 
to the forma, or consistently with the spirit of great popular aseemMies. 
If snch sMembHes are called to a nominal share in the eiereise of such 
power, in order to screen, nuder general participation, the gnilt of desperate 
Dtessares, it tends to corrupt the deliberate character of those assemblies, 
in training them to blind obedience; in habitoating them to proceed upon 
grounds of fact, with which they can rarely be snfflelently acquainted, and 
in rendering them executive Instrumenta of designs, the bottom of which 
thay cannot posAly fathom. ' ' Works, nL V, p. MS. 

"'«*."■ Google 
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and Bxttnt of tke LegiOative Avikority of tlu BritiA Porii*- 
mettt called to mind the fact that "sMtsiUe that pnrogatrr^ 
or discretionary power of acting where the lawa are rilent, if 
abBoIately necessary, and that this prerogative is most properi; 
intrusted to the executor of the laws, th^ (the earlier repre- 
smtatives of the commons) did not oppose the exercise of H. 
while it was directed towards the accomplishment of its original 
end : bat sensible likewise that the good of the State was thia 
original end, they rerasted, with vigor, every arbitary measnre, 
repugnant to law, and nnBapported by maxima of piAlie free- 
dom or atility,"" and again in his Bpeeeii at tke Convention is 
Penmylvania (1775), be said: "The government of Britain 
. . . was never an arbitrary government: our ancestora' wen 
never inconsiderate enongh to trust those rights, which God 
and natnre had given them, unreservedly into the hands of 
their princes. However difficult it may be in other states, to 
prove an original contract subsisting in any other manner, and 
on any other conditions, than are naturally and neceasarilf 
implied in the very idea of the first injAitution of a state; it 
is the easiest thing imaginable, since the revolution of 1686, 
to prove it in our constitution, and to ascertain some of the 
material articles, of which it consists. It has been often ap- 
pealed to: it has been often broken, at least on one part; it 
has been often renewed: it has often been confirmed: it still 
subsists in its fall force: "it binds the King as much as the 
meanest subject." (Bolingbroke: Patriot King.) The measuna 
of his power, and the limits, b^ond which he cannot extend it, 
are circomscribed and regulated by the same authority, and, 
with the same precision, as the measures of the subject's obedi- 
ence, and the limits beyond iriiich he is nnder no obligatioD 
to practice it, are fixed and ascertained. Liberty is, by the 
constitution, of equal stability, or equal antiquity, and of eqnsl 
authority with prerogative. The duties of the King and those 
of the subject are plainly reciprocal: they can be violated on 
neither side, unless they are perform^ on the other. The 
law is the common standard, by which the excesses of pre- 
rogative as well as the excesses of liberty are to be regulated 

Cookie 
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and reformed." Wilson then conclades Ms speech by declar- 
ing that becanae the King had acted UDConBtitutiooally "the 
distinction between him and his miniBters has been lost: but 
they have not been raised to his situation: he has sunk to 
theirs."" 

Thos the flrat argnment was "that both the letter and the 
spirit of the British constitation justify . . . resistance."" 
In this connection Suarez had said "What Bellarmine siud 
qaoting Xsvamis, namely: that the people never so transfer 
their power to a ruler as not to retain it habitually (habitu) 
and in such a manner as to be capable of using it in certain 
cases . . . does not fnmiah grounds for a people to proclaim 
itself free at will. For Bellarmine did not say simply that the 
people retain habitual power to perform whatever acta th«t/ 
pleate and whenever they please but with great restriction and 
eircnmspection he said in certain cases etc., that is to-day, 
according to the conditions of a previous contract or accord- 
ing to the ezigencies of natural justice, for compacts and just 
agreements must be kept. Therefore it a people transfers 
power to a king yet retain it in themselves for certain affairs 
or for things of greater moment, it is allowable for them to use 
it and to maintain their right. Such a right, however, ought 
to be siiiBci«itly ascertained either from ancient and authoitie 
documents or from immemorial custom. By the same reason 
if the King changes bis just power into tyranny by abusing 
it to the manifest detriment of the state the people may have 
recourse to the natural power of self-defense for they never 
deprive themselves of this." " 

In keeping with the proviso laid down by Snarez that "such a 
right ou^t to be sufficiently ascertained" both Hamilton and 
Wilson presented a set of facts in law and history. Each 
set of facta though different were certainly sufBeient to establish 
the claim that, granting the principle of consent, Parliam«it 
bad no right to tax the colonies. Wilson in the advertisement 
to the CoiuideratioTU on the Legislative Authority of the British 

' Ihtd., pp. C67, 5SG. 

•TMd., p. SM. 
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Parliament even weot so far as to state candidly : "Many Till, 
pwbaps, be surprised to see the legialative authority of the 
British Parliament over the colonies denied tn every inatanee. 
Those the writer informs, that, when he began this piece, he 
would probably have been surprised at snch an opinion him- 
self; tor that it was the result, and not the occanon, of bis dis- 
quisitions. He entered upon them, with a view and expecta- 
tion of being able to trace some constitutional line betwent those 
cases in which we ought, and those in which we ought not, to 
acknowledge the power of Parliament over us. In the prosecn- 
tion of his inquiries, he became fully convinced that such a line 
does not exist; and that there can be no medium between 
acknowledging and denying that power in all cases,"" 

If from all this we turn to the Declaration of Independence 
and study its theoretic portion in the light of what we have 
seen, it will appear clearly that it is in truth not an assertion 
of "new principles or new arguments" but a declaration of 
principles rooted in the very foundation of Christian civilization. 
In Jefferson's splendid ^ntbesis they stand out to the world not 
merely as the legitimate ground for our separation from Eng- 
land, where they were refused recc^nition, but as the true 
Medieval and Christian norm of all just government. 

"We hold these truths to be self-evident, that all men are 
created equal, that they are endowed, by their Creator, with 
certain unalienable rights, that among these are life, liberty, 
and the pursuit of happiness. That to secure these ri^ts, 
governments are instituted among men, deriving their just pow- 
ers from the consent of the governed, that whenever any form 
of government becomes destructive of these ends, it is the rig^t 
of the people to alter or lo abolish it, and to institute new govern- 
ment laying its foundation on such principles, and oi^aniiang 
its powers in such form as to them shall seem most likely ts 
effect their safety and happiness." 

Even the term "happiness" is not to be understood here in 
the Utilitarian aense of Bentham's "Greatest happiness of the 
greatest number." Suarez bad said "As laws are imposed on 
the conunnnity, so they should be enacted for the good of Utt 

"IWA, p. 1KB. 
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commanity, otherwise they would be in conflict with the due 
order of things."*' And this he proved by arguing that since 
a law is a common rule of moral actions it should have the 
same first principle as have oar moral actions, which is our final 
end OT happiness. In his Considerations Wilson stated, even 
before Jefferson, that "all men are by nature, equal and free: 
no one has a right to any authority over another without faia 
consent: all lawful government is founded on the consent of 
those who are sobject to it; such consent was given with a 
view to ensure and to increase the happiness of the governed, 
above what that could enjoy in an independent and nnconnected 
state of nature. The consequence is, that the happinem of the 
society is the first law of every government. "" We have already 
seen bow Hamilton repeated this last statement.** But Madison, 
more explicit than either of these, declared: "There is no 
maxim, in my opinion, which is more liable to be misapplied, 
and which, therefore, more needs elucidation, than the current 
one, that the interest of the majority is the political standard 
of right and wrong. Taking the word 'interest' as synony- 
mous with 'ultimate happiness,' in which sense it is qualified 
with every necessary moral ingredient, the proposition is no 
doubt true. But taking it in the popular sense as referring 
to immediate augmentitiion of property and wealth nothii^ 
can be more false. In the latter, it would be the interest of the 
majority in every community to despoil and enfdave the minority 
of individuals. "" 

With regard to the preamble to the Declaration of Independ- 
ence, taken as a whole, Mr. Oaillard Hunt, chief of division of 
manuscripts. Library of Congress, haa instituted an interesting 
comparison between it and the passage emnmarizing Bellar- 
mine's doctrine in Filmer's Patriarcha, which we have already 
seen."* After pointing out the fact that there is a copy of tiiis 
latter work among the books of Jefferson still kept together 

" D« Legibna, I, e. 7, n. 4, 

"Ibid., pp. 507, soe. 

"InternBl ^den«« would M«m to show that Bsmiltoii bad Wilaoa'a 
Cmttiderationt before him wben he wrote tbe Farmer Sefuttd. 
"Letter to J. Monroe, 1786, vol. I, pp. 250, SSI, Gongreta editioa. 
■CathoHe Hiatoiieal Beriew, toL HI (1917), pp. 876-289. Cnoolc 
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in the L%rary of Congress, he remarks very truly that neither 
in Sidney nor in Locke nor in the wrhings of any other aathor 
with whtaa Jefferson was familiar is there as complete an 
epitome of the doctrine he announced. But Mr. Hunt does not 
seem to have known that Jefferson also wrote the preamble to 
the Virginia Declaration of Bights. This fact is attested to 
by Jefferson himself in a letter to Judge Augustus B. Woodward. 
April 3, 1825, where he says "The fact is unquestionable, that 
the Bill of Rights, and the Constitutitm of Vi^inia, were drawn 
originally by George Mason one of our really great men, and 
of the first order of greatnees. The history of the preamble 
to the latter is this : I was then at Philadelphia with Congres, 
and knowing that the Convention of Virginia was engf^ed in 
forming a plan of government, I turned my mind to the same 
subject, and drew a sketch or outline of a constitution, with s 
preamble, which I sent to Mr. Pendleton, president of the con- 
vention, on the mere possibility that it might suggest something 
worth incorporation into that before the convention. He in- 
formed me afterwards by letter, that he received it on the day 
on which the committee of the whole had reported to the Honse 
the plan the/ had agreed to; that that had been so long in hand, 
BO ddaputed inch by inch, and the subject of so much altercation 
and debate; that they were worried with the contentions it had 
produced, and could not, from mere lassitude, have been induced 
to open the instnim«it again ; but that being pleased with the 
preamble to mine, they adopted it in the House, by way of amend- 
ment to the report of the committee; and thus my preamble 
became tacked to the work of George Masw. The Constitution, 
with the preamble, was passed on the 29th of June, and the 
Committee of Congress had only the day before that reported 
to that body the draught of the Declaration of Independence. 
The fact is, that the preamble was prior in composition to the 
Declaration ; and both having the same object, of justifying our 
separation from Great Britain, they used necessarily ihe samt 
materials, and hence their similitude."" 

As J^erson wrote this preamble it read: "That all men art 
bom equally free and independent and have certain inherent 

" Worlu, Tol. VIII, pp. 706, 706, Waahington edHion. Itallw IsMrial. 
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natnral rights, of which they cannot, by any compact, deprive 
or divest their posterity; among which are the enjoyment of 
life end liberty, witli the means of acquiring and possessing 
property, and pursuing and obtaining happiness and safety. 

"That power ia, by Qod and nature, vested in, and conse- 
qaently derived from the people; that magistrates are thetr 
trustees and servants, and at all times amenable to them. 

"That government is, or ought to be instituted for the common 
benefit and security of the people, nation or commnnity. Of 
all tbe various modes and forms of government that is best, 
whidt is capable of producing the greatest degree of happiness 
and safety, and is most effectually secured against the danger 
of maladministration. And that whenever any government shall 
be found inadequate, or contrary to these purposes, a majority 
of the community hath an indubitable, inalienable and inde* 
feasible right to reform, alter or abolish it, in such manner as 
shall be judged most conducive to the public weal." 

Now if allowance be made for the extreme view of this last 
statement with regard to the inalienable rights of a majority,** 
and if the clause "that magistrates are their trustees and 
servants and at all times amenable to them" be understood as a 
positive enactm^it and not as a declaration of natural light, 
these three paragratdis bear a no less striking resemblance to 
tbe passage in Filmer than does the theoretic portion of the 
Declaration of Independence; and since the author of the one 
was also the author of the oAer it is hard to avoid the conclusion 
that, with a copy of Filmer in his possession, he must have 
included tbe latter's summary of Bellarmine among the ma- 
terials used in the composition of both Declarations. If so then 
the American denial of the omnicompetence of Parliament is 

"Burke said with great truth: "We are so little affected bj thingi 
whieb are habitual that we consider this idea of the deeiaioii of a Majority 
BB if it w«re a law of our original nature; but meh oonitmetiTe whole, 
reaiding in a part onlj, is one of the moit violent fietlona of pogitdTo law, 
that ever has been or can be made ou the prineiplei of artifleial incorpora- 
tion. Out of civil aoeiet; nature knowa nothing of it; nor are men, even 
when arranged according to civil order, otherwiM than bj a very long 
training, brought at ail to eubmit to it." Appeal from the Iftw to tkt OU 
WUg$; Works, veL V, p. «. ( ' I ^ 
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no more than a reasaertiMi of Bellannine and Soarez' denial 
of the Divine Right of Kings. 

But after all tlie Declaration merely proclaimed our freedom 
from tyranny and our right to juHt rule. The sound ennncia- 
tion of principles it contains are the major premise to the 
conclusion "that these United Colonies aTe,ajid of right ooght 
to be, free and independent States ; that they are absolved from 
all allegiance to the British Crown, and that all political eon- 
nection between them and the State of Qreat Britain is, and 
ought to be, totally dissolved." But this is not liberty. Burke 
spoke the mind of all Whigs when he explained that "civil free- 
dom is not, aa many have endeavored to persuade you, a thing 
that lies hid in the depth of abstruse science. It is a blessing 
and a ben^t, not an abstract speculation ; and all the just reason- 
ing that can be put upon it is of so coarse a terture as perfectly 
to suit the ordinary capacities of those who are to enjoy, and 
of those who are to defend it. Far from any resemblance to 
those propositions in geometry and inetaphysics, which admit 
no medium, but must be true or false in all their latitude,** 
social and civil freedom, like all other things in common life, 
are variously mixed and modified, enjoyed in very different 
degrees, and shaped into an infinite diversity of forms, according 
to the temper and circumstances of every community. The 

"Writing for those of his own tims in France Bnffler swd: "Th« Iwbit 
of subjecting their thonght to eetablished law has eansed Uiem (jnris- 
eoDsolto) to frequently confuse these two expressions 'it is the law' and 'it 
is reason. ' It is quite true that the s&ying, ' it is the law ' bean with it aa a 
conseqDence that 'it is reason' to submit to it in this cauntrj, withont 
re^rd to the reasouR one might appose to it, even were thej better than the 
law in force. Bat instead of stopping here they look npon the law in 
force u holding the place of imiTersaJ reason." OenTres, p. 213. 

Burke wrote in the Bune aeuse when he said: "Politica onght to be 
adjusted, not to human reaaonings, but to hnman nature; of which the 
reaaoD is bat a part, and bj no means the greatest part." Works, vol. I, 
p. 335. 

James Wilaon, no less truly, aaid: "The laws, which Ood haa giren us, 
are atrictlj agreeable to onr nature; they are adjusted with infallible 
correctness to oar perfection snd happiness. On those, which we mako for 
ourseWes, the same character, as deeply and as permanently as posaiUe, 
ought to be impreeied. Bnt how, unless we study and know our nature 
■hall we make laws fit for it, and calculated to Improve itt" Worki, 
TOt I, p. 210. 
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extreme of liberty (which is its abstract perfection, but ita real 
fault) obtains nowhere, nor ought to obtain anywhere; because 
extremes, as we all know, in every point which relates either 
to onr duties or satisfactions in life, are deatniotive both to 
virtue and enjoyment. Liberty, too, must be limited in order 
to be possessed."" 

The truth of this was fully displayed by the condition that 
prevailed in the Colonies st the cessation of hostilities. While 
war lasted they aeted more or less as one; but with this common 
motive gone and with the former bond of British rule now 
removed, the separate Colonies, none of which had ever acted 
in the capacity of an independent sovereign State, threatened 
to dissolve into anarchy. Some form of common government was 
clearly necessary. But the sitnation was new, and in the same 
sense as Barke declared in his speech at Bristol that "in a dis- 
cordancy of sentiments it is better to look to the nature of things 
than to the humors of men,"*" Washington, at the opening 
of the conv«ition, when some of the members were advocating 
half measures as more likely to meet the approval of the people 
than any thorooghgoing reform, saved the chances for "liberty 
connected with order"'* by his bold and characteristic remark: 
" It is too probable that no plan we propose will be adopted. Per- 
haps another dreadful conflict is to be sustained. If to please 
the people, we offer what we ourselves disapprove, how can we 
afterwards defend our workt Let us raise a standard to which 
the wise and tiie honest can repair. The event is in the hand 
of God." 

That the principles of government proclaimed in the Declara- 
tion of Independence were to form the basis of the new order 
about to be eatabUaked was a foregone conclusion. But the man- 
ner in which they were applied by those who drew up onr 
Constitution involved a philosophic grasp far beyond anything 
that the mere knowledge of the experience of the past could 
aupply. When defending the work of the Federal Convention 
before the State Convemtion of Pennsylvania, Wilson said : ' ' The 

"Woik*, vol. n, p. 874. 

"Tbird Spoeeh at Bristol, Works, voL III, p. 3. 

"Barke, Firtt Bpeeeh at Bristol, ibid., *ol. II, p. 1S7. ^^ , 
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■cienee even of goTemment itself, seems yet to be almost in itt 
state of infancy. Govemmeiita in geaeral have been the result 
of force, of fraud, and accident. After a period of six thousand 
years has elapsed since the creation, the United States exhibit 
to the world, the first instance, as far as we can learn, of a 
nation anattacked by external force, uneonvalsed by domestic 
insurrections, assembling voluntarily, deliberating fully, and 
deciding calmly, concerning that system of government vaAet 
which they would wish that they and their posterity should live. 
The ancients so enlightened on other subjects were very un- 
informed with regard to this. They seem scarcely to have had 
any idea of any other kinds of govemmeuts, than the three 
simple forms, designed by the epithets monarchical, aristocratical 
and democratical. I know that much and pleasing ingenuity 
has been exerted in modem times, in drawing entertaining 
parallels between some of the ancient constitutions and some of 
the mixed governments that have since existed in Europe. But 
I much suspect that, on strict examination, the instances of 
resemblance will be found to be few and weak ; to be suggested 
by the improvements, which in subsequent ages, have been made 
in government and not to be drawn immediately from the 
ancient constituticms themselves, as they were intended and 
understood by those who framed them. . . . One thing is 
very certain, that the doctrine of representation in government 
was altogether unknown to the ancients. Now the knowledge and 
practice of this doctrine is, in my opinion, essential to every 
system that can posseas the qualities of freedom, wisdom and 
energy. 

"It is worthy of remark, and the remark may, perhaps, excite 
some surprise, that representation of the people is not, even 
at this day, the sole principle of any government in Europe. 
Great Britain boasts, and she may well boast, of the improve- 
ment she has made in politics, by the admission of represcDts- 
tion: for the improvement is important as far as it goes; bat 
it by no means goes far enough. Is the executive power of 
Great Britain founded on representation f This is not pretended. 
Before the Revolution, many of the Kings claimed to reign by 
divine right, and others by hereditary right; and even at the 
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Revolution, nothiB^ farther via effected or attempted, than the 
recogniti<Hi of certain parts of an original contract, suppoeed 
at Bome remote period to have been made between the King and 
the people. A contract seems to ezclode, rather than to imply 
delegated power. The jndges of Great Britain are appointed 
hy the Crown. The judicial authority, therefore, does not depend 
upon representation, even in the most remote degree. Does 
repreaentatum prevail in the legislative department of tiie 
Briti^ government! Even here it does not predominate; thongh 
it may serve as a check. The Legislatare consists of three 
braneihea: the hii^, the lords and the commons. Of these <mly 
the latter are supposed by the constitution to represent the 
anthority of the people. The short analysis clearly shows, 
to what a narrow comer of the British Constitution the principle 
of representation is confined. I believe it does not eitend 
farther, if so far, in any other government in Europe. For the 
American States were reserved the glory and the happiness of 
diffusing this vital principle through all the constitutional parts 
of government. Representation is the chain of communication 
between die people, and those to whom they have ccmimitted 
the exercise of the powers of govemmmt. This chain may 
consist of one or more links ; hnt in all cases it should be suf- 
ficiently strong and discernible."** 

Later after the Constitution had been ratified, Hamilton ex- 
plained how "in the theory of all the American Constituticras, 
ofSces are holden of ^e government, in other words, of the 
people tJuwigh the government. The appointment is indeed 
confided to a particular organ, and in instances in which it is 
not otherwise provided by the Constitution or the laws, the re* 
moval of the t^cer is left to the pleasure or discretion of that 
organ. But botti these acts suppose merely an instrumentality 
of the organ, from the necessity or expediency, of the people's 
acting in anch case by an agent. They do not suppose the sub- 
stitntiim of the agent to the people, as the object of the fealty 
or alle^ance of the ofBcer. ' ' ** 
We have seen already how Suarez was t^e first to admit dearly 

"Worla, vol. I, pp . 680-SS3. 
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the lefntimacy of each a fonn of govemmeiit Bot tor tiie 
practical working oat of its conceptim much else of a men 
parely theoretic character most be presoppoHed in the mindi 
of those who effected the task. For the veiy idea implies an 
exceedingly definite theory of the true natare of the State and 
its limitations. In the fonner chapter it was shown how thor- 
oughly lacking the ancients were in this regard. By way <rf 
reeapitalation and corroboration of what was there maintained 
we give the following from Francis Lieber. "The ancient seiaiee 
of politics is what we woald term the art of govemmmt, that 
is 'the art of r<^alating the State, and the means of preserving 
and directing it' The ancients set oiit from the idea of the 
State, and deduce every relation of the individual to it from 
this first position. The modemfl ( t) acknowledge that the State, 
however important and indispensable to mankind, however natn- 
ral, and though of absolute necessity, still is but a means to 
obtain certain objects, both for the individual and for society 
collectively, in which the individual is bound to live by his 
nature. The ancients had not that which the modems ( f ) under- 
stand by jus naturale, or the law which flows from the individual 
rights of man as man, and serves to ascertain how by means 
of the State, those objects are obtained which justice demands 
for every one. On what supreme power rests, what the extent 
and limitations of supreme power ought to be according to the 
fundamental idea of the State, — these questions have never 
occupied the ancient votaries of political science."** 

Bat in a footnote Lieber adds: "This was written in the 
year 1637. Since then, events have occcrred- in France which 
may well cause the reader to reflect whether, after all, the 

" On Ciril Libert; and Self Oerammeot, pp. 46-47. Hamilton likewiM 
noted this fact. In the ecmventio& of New York he Teminded thoM preaent 
that, ' ' The ancient democraeieB, in which the people thenuelTee delibented, 
never poueued one feature of good gOTeraineiit, Theif vet; eharaetei ma 
tjTUinr; their S^re deformity. When thej aeaembled, the field of debata 
preeented an nngoveniBble mob, n«t only ineapable of deliberation, bat 
prepared for every enormity. In theee asaembliei the enemies of the people 
bronght forward their plans of ambition syetematieally. Thej were 
opposed by tbeir enemies of anotber par^ ; and it became a natter of eoa- 
tlngeaey whether the people snbjeetMl themaalTea to )m led bUndlf bj oB> 
^aat or by anotber." WoAs, voL H, p. S2. 
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author was entirely correct in drawing this peculiar lioe between 
antiquity and modem times." He might just as well have 
imduded England and Qermany in this remark. For Bentham 
had already laid the cornerBtoue of the modem English Utili- 
tarian system of government with the assertion that "the field, 
if one may say so, of the supreme governor 'a authority, though 
not infinite must unavoidably, I think, unless where limUed by 
express convention (whereby one State has, upon terms, sub- 
mitted itself to the government of another), be allowed to be 
indafinite."" While io Germany where the influence of Roman 
law in its Pagan form was dominant, in consequence of the 
writiingB of Qrotius,*' Poffendorf and Wolff, strange notions as 
to the pers(mality of the State had already beea enunciated. As 
Maitland, one of the Engiish disciples of the German school, 
haa said "The adjectives which are often used to qualify this 
personality are open to serious objection, since they seem to 
speak to us of some trick or exploit performed by lawyers and 
to suggest a wide departure of legal theory from fact and com- 
mon opinion."*' The root of this confusion was that in Roman 
law "personality" was used to mean a privilege conferred 
npon the individual by the State at the moment he became a 
citizen. Not being inherent anywhere it could be no more than 
a mere fiction emptied of all reality. The result of this is wril 

" A Fragmeiit on QoTernmeiit, p. 217, edited bf T. C. Montague. 

" Both Hamilton and Wilson were aware of the grave defecti in Orotina. 
Bpcaklng of the prineiplea of 'Bomao law the Sret said : "A deference for 
those maxims has misled writers who have profsBsioiiBlly undertaken to 
t«aeh the principles of national ethics. . . , We find the learned Orotiua 
quotes and adopts, as the basis of his apinions, the rules of Roman law; 
thoQgh he in sereral particulars, qualifies them by the humfine innovations 
of later times." Camillas, Works, vol. X, p. 427. 

Wilson writing explieitljr of Qrotius said: "He was unfortunate in not 
Mtting out on right and solid principles. His celebrated book of the 
Bights of War and Peace is indeed useful ; but it ought not to be read 
without a due degree of caution: nor ought all his doctrines to be received, 
without the neeessar7 grains of allowance. " Works, vol. I, 131. 

This is partienlarljr interesting in view of the fact that the reason 
alleged by Andrew D. White, the American representative at The Hague, 
for the ezehuion of Pope Leo Xm from the conferences, was that the 
He Jure Belli ae Paeis was on the Index at the time ; which simply meant 
that it waa "not to be read without a due degree of caution." 

■History of English Law, vol. I, p. 489. CoOqIc 
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nuDmed up by Joiuim Oustav Droysen in his Outline of tkt 
Principles of Hiatory where he Bays "The law of aothority is 
valid in the political world like that of gravity in the world of 
matter. . . . Only the State has the duty or the right to be 
the aathority in this sense. Wherever justice, property, aocie^, 
wherever even the church, the people or the commwiity ctune 
into the position of eu±ority, the nature of the State is either 
not yet discovered or lost in degeneracy. Public authority ia 
highest where the fullest labor, health and freedom of all the 
moral spheres feed it The State is not related to the other 
moral spheres merely as they to one another, bat embraces 
them all within, ita own scope. Uoder its protection and laws, 
under its gnardianahip and responsibility they all move fiMTward 
to ita salvation or min. 

"The State is not the sum of individuals whom it comprehenda; 
nor does it arise from their will, nor does it exist on account 
of their will." 

In diametric opposition to this Suarez had maintained, when 
explaining how it is possible for a law to have referoice to a 
Bii:^Ie individual and yet be a true law, that "law applies to a 
person (meaning one who is sui juris, i. e., endowed with intel- 
lect and free will) therefore it has reference primarily to a 
true person rather then to a fictitious one, for fiction always 
supposes the truth of which it is an imitation. But a community 
is a fictitious person whereas each individual man is a tme 
person."" Burke, again, in the course of an argument directed 
gainst certain radical views, that were showing their head in 
his day, declared: "they who plead an absolute right (to repre- 
sentation) cannot be satisfied' with anything short of personal 
representation, because all natural rights must be the rights of in- 
dividuals as by nature there is no such thing as politic or cor- 
porate personality, all these ideas are mere fictions of law, they 
are creatures of voluntary institution ; men as men are individ- 
uals, and nothing else."** Finally James Wilson stated the 
correct American doctrine implicit in our Constitution. "Per- 
sons," sadd he, "are divided inito two kinds — natural and arU- 



" De heglbaa, I, e. 6, u. 7. 
** Woiki, TOl. ni, p. 8S8. 
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ficial. Nataral petwnu are formed <by the great Author of 
nature. Artiflcial perwns are the creatures of humaa sagacity 
and ci»itrivaQce ; and are framed and intended for the purposes 
of government and society." Then a few pages further on he 
expands this into a definition of the State which reads: "In 
free States, the people form an artificial person or body politic, 
the highest and noblest that can be known. They form that 
moral person . . . i. e., & complete body of free natural per- 
sons, muted together for their common benefit as having an 
nnderstanding and a will ; as deliberating, and resolving, and 
acting; as po&seased of interests which it ought to manage; as 
enjoying ri^ts which it ought to m«iiitain ; and as lying under 
obligations, which it ought to perform. To this moral person, 
we assign by way of eminmce, the dignified appellation of 
State."" 

Th« manner in which this idea was applied in the framing of 
the Constitution has already been described in the words of 
Wilson and of Hamilton, but the theory in the case, together 
with Wilson's thoroughly Suaresian point of view in the matter, 
is well <broaght out in the following where, treating of the 
question of sovereignty, he argues "Let us turn our eyes, for 
a while from books and systems: lot us fix them on men and 
things. While those, who were about to form a society, continued 
separate and independent men, they possessed separate and 
independent powers and rights. When the society was formed, 
it poasessed jointly all the previously separate and independent 
powers and rights of the individuals who formed it and all the 
other powers and rights, which result from the social union. 
The aggr^^te of these powers and these rights compose the 
sovereignty of the society or nation. In the society or nation 
this sovereignty originally exists. For whose benefit does it 
exist t For the benefit of the society or nation. Is it necessary 
for the benefit of the society or nation, that the moment it 
exists, it ediould be transferred f — Thb question ought, undoubt- 
edly, to be seriously considered, and, on the most solid grotmds, 
to be resolved in the affirmative, before the transfer is made. 
Has this ever been donet Has it ever been evinced, by tui- 

-w»n™Ln,TO.3,.. Google 



186 STATE AND CHDRCH 

answerBUe argumentB, that it is necessary to the benefit of a 
society to transfer all those rights and powers, which the mem- 
bers once possessed separately, but which the society now pos- 
sesses jointly f I think sueh a position has never been evioced 
to be true. Those powers and rights were, I think, collected 
to be exercised and enjoyed, not to be alienated and lost. Ail 
these powers and r^hts, indeed, cannot, in a numerous and ex- 
t^ided society, be exercised personally ; but they may be exer- 
cised by repreaentiaticm. "" 

The Constitution as first proposed was intended as a resolu- 
tion of this problem in the sense that instead of chartered lib- 
erties granted by the Crown, as had been the case under the 
rule of Kings in England since before the days of Magna Cliarta, 
there was to be henceforth in the United States chartered 
powers granted by the people to their government. It was for 
this reason that those who understood this new principle most 
clearly insisted that there should he no question of a Bill of 
Rights since the very idea of reserving anything would only tend 
to confusion, as it would give color to the alien notion thti the 
government possessed powers not delisted. 

Beyond the prot^em, however, of determining the practical 
basis of govenunent on the ground of solid theoretic principle 
there was the fnither question of settling the character of the 
union that should exist among the Colonies. Wilson, again, in 
the State Ctaiventiott of Pennsylvania gave the best outline of 
the plan proposed to the people for adoption. Among his many 
obeervations on this topic he pointed out that ' ' a division of the 
United States Into a number of separate confederacies would 

"IHA., Tol. I, pp. 168, IAS. Italies inierted. Locke generaliied t«D 
exelDsively from the single fact before him— the English Kovemmetit of hii 
own day — \n contemplate the poSBibilitj of the people Tetaiiiing power in Jta 
own hands. Soarez, ag wb have seeii above, did eoDtPtnplate such a possi- 
bili^ and admitted its legitimacy under certain eireumataneei. Locke's 
doctrine of the "ezecative power of the law of nature" on the other band 
eODtradieta fundamental principles in the scholastic writers and furnished 
ground* for the LoekianB, previously mentioned, and for Bousseau to claim 
that the aggTegat« of individuals contracting into society cannot surrender 
antlM)rit7 to the goTomment. By the use of the word "necessary" Wilson 
■hows bis agreement with Suaiei, viz., that it is a question of contingent 
faet or of the legitimate agreement of a people to deteimiDe its form of 
government in thia particular manner. 
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probably be an iiii8atasfactor7 and an onsuoceeBfTil experiment. 
The remaining aystem which the American States may adopt is, 
a union of them under one conied'erate republic It will not be 
neeeasary to employ much time or many argmaenta to show 
that this is the most eligible system that can be proposed. By 
adopting this system, the vigor and decision of a wide-spreading 
monarchy may be joined with the freedom and beneficence 
of a contracted republic. The extent of territory, the diversity 
of climate and soil, the nomber, and greatness, and connection 
of lakes and rivers, with which the United States are intersected 
and almost surrounded, al indicate an enlarged govenuneot to 
be ftt and advantageous for them. The principles and disposi- 
tions of their citizens indicate, that in this government liberty 
shall reign triumphant. Such indeed have been the general 
opinions and wiiAies entertained since the era of our independ- 
ence. If those opinions and wishes are as well fonnded as they 
are general, the late convention were justified in proposing to 
their constitnents one confederate republic, as the best system 
of national government for the United States."*'' Several 
months later Hamilton also insisted in the convention' of New 
York that "whiile the Constitution continues to be read, and its 
principles known, the States most by every rational man, be 
coQsidiered as essential component parts of the iinion ; and there- 
fore, the idea of sacrificing the former to the latter is totally 
inadmissible, "■• 

It has generally been thought that the idea of a conferedate 
repiddic was suggested to the minds of those who framed the 
Constitution' by Montesquieu and it is no doubt true that they 
did quote him. But the sense which they attributed to the term 
in its relation to what was actually set down in the plan for 
the new established' order of govemment was something very 
foreign to the mind of Montesquieu. Luther Martin mode this 
clear when in his Letter on ihe Federal Convention he com- 
pUained that "a majority of the convoition hastily and incon- 
siderately, without condescending to make a fair trial, in their 
great wisdom, deciding that a kind of government which a 

"Ibid., pp. S37, 58B. 
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MMiteaqnieii and a Priee have declared the beat caleolated of 
any to preaerre internal liberty and to enjoy eirienial stroigth 
and secQrit7, and the only one by which a large continent can 
be eonnected and united eonsistent with the principles of liberty, 
was totally impracticaUe, and they acted' aecordii^ly."** The 
fact was that Monteaqmen's idea which was the tAd idea of 
cimfederate sovereign States nnited on a bans of compact ^ 
not answer the proUem as it stood out before the majori^ in 
the conv^ition. Wilaon expressed what sennB to have been ibe 
prerailiog ground for decision when explaining how "our wants, 
our talents, oar affections, our passions, aH tell us that we were 
made for a state of society. But a state of socriety could not 
be supported long or happily without some cdvil restraint. It ia 
true that in a state of nabire, any one indiridnal may act on- 
controlled by others; but it is equally true that, in such a state, 
every other individual may act uncontrolled by him. Aimdst 
this universal independence the disaessioos and animosities be- 
tween initerfering members of the society would be nufneioos 
and ungovernable. The consequence would be, that each m«D- 
ber, in such a natural state, would enjoy less liberty, and sofFer 
more interruptaon, than he would in a regulated society. Hence 
the universal introductioni of government of some kind or other 
into the socdal state. The liberty of every member is increased 
by this introduction, for each gains more by the limitation of 
the freedom of every other member, than he loses by the limita- 
tion of his own. The result is, that civil govenun^it is necessary 
to the perfection and happiness of man. In forming this govern- 
ment, and carrying it into execution, it is essential that the 
interest and authority of the whole commonity should be bind- 
ing on every part irf k." Then havii^ noted that just as civil 
government is neoesBary to the perfection of society so civil 
liberty is necessary to the perfection of civil government he 
proceeds to explain this last by describing it in its nature and 
kinds. Ssid he; "CivH liberty is nsitural liberty itself, divested 
only of that part, which placed in the government, produces 
more good and happiness to the community, tban if it had 
remained in the individual Hence it follows, that oivS lib»ty, 
"Blliol'« DetatM, ToL I, p. 408. , - r . 
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while it resigns a port of natorol libert;, retaine the free 
and generous exerciae of all the human faculties so f&r as it is 
compatible with the public welfare.*" 

"In conaideriDg and developing the nature and end of the 
tQvtem before ns, it is necessary to mention another kind of 
liberty, which has not yet, as far as I know, received a name. 
I shall distinguish it by the appeUation of federal liberty. When 
a single government is instituted, the individuals of which it is 
ccmiposed surrender to it a part of their natural independence, 
which they before enjoyed as men. When a confederate repuUio 
is institated, the commonities of which it is composed surrender 
to it a part of their political independence, which they before 
enjoyed as states. The principles which directed, in the former 
case, what part ought to be retained, will give similar directions 
in the latter case. The states should resign to the national 
goTermnent thai part, and that part only, of their political 
liberty, which, placed in that government, will produce more 
good to the whole, than if it had remained in the several states. 
While they res^ this part of their political liberty, they retain 
the free and graterous exercise of all their other facultiefi as 
states, so far as is compatible with the welfare of the general 
and superintending confederacy."** 

We have seen already how this idea of subordanate sovereign 
powers, with sovereignty derived from the same source whence 
that of the central supervising power is held, is found in Bellar- 
mine and how closely Wilson's application of the principle of 
content to the question of the division of sovereignty tallies with 
bis. Bat the clear distinction between the old idea of Montes- 
qnien and the new American theory of a confederate republic 

" Tliit is not to be understood in Spencer 'i senw that ' ' ererj man maj 
elaiin the fullest libertj to ezereiee hia faculties eompatible irith the possei- 
(ion of like liberty hj ever; other man." Social Statics (18BZ), p. 38, but 
should be read in the light of Uadiaou's notable sentence: "If justice, 
good faith, honor, gratitude, alt the other qualities which ennoble the 
eharaeter of ■ nation, and fuUI the ends of government, be the fmits of 
our estabUihments, the eaoie of liberty will acquire a dignitj and Instre 
which it has Mver jret enjoyed; and an example will be set which cannot but 
ban the most favorable influence on the rights of mankind." Worka^ 
ToL rv, p. «3. 

- Work., wl. I, pp. MB, 68*. GoO^^lc 



190 STATE AND CHUBCH 

vaa Btnted erv«n more eKplickly by Madiaon wIlo conodered 
"the difference between a system founded on tiie le^latarei 
only, and one founded on the people, to be the true differraicc 
between a league or treaty, and a constilmtioii. The former, in 
point of moral obligatwn, might be as inviolable as the latter. 
In point of poUtieal operation, there were two important dis- 
tinctions in favor of the latter. First, a lew violating a treaty 
ratified by a pre-existing law might be respected as a law, though 
an onwise or perfldions one. A law violating a constitution 
eetaUisfaed by the people themselves would be considered by the 
jndgea as null and void. Secondly, the doctrine laid down by 
the law of nations in the case of treaties is, that a breach of 
any one article by any of the parties frees the other parties 
frcMn their engagements. In the case of a nnion of people under 
one constitution, the nature of the fact has always been under- 
stood to exclude such an interpretation."** 

Such then was the theory which, beginning with the principles 
^lonciated in the Declaration of Independence, was finally 
evolved into the brief but comprehensive statement. 

"We the People of the United States, in order to form a more 
perfect Union, establish Justice, insure domestic tranquility, 
provide for the ctmimon defence, promote the general Welfare, 
and secure the Blessings of Liberty to onrseWes and our Poeter- 
ity, do Mxlain and establish this Constitution for the United 
States of America. ' ' 

As Madison so well expressed it "in proportion to the im- 
portance of the instruments, every word of which decided a 
question between power and liberty ; in proportion to the solem- 
nity of acts proclaiming the will, and authenticated' by the seal 
of the people, the only earthly source of authority, ought to 
be the vigilance with which th^ are guarded by every citizen 
in private life, and the circumspection with whiofa they are 
executed by every citizen in public trust."** That there waa 
absolutely nothing of Bouseau in all this or of Rousseau's notion 
of the "general will" is perfectly evident, not merely from what 
has been shown thus far, but from the remarks of Madison 



i,GoO(jjlc 



MEDIEVAL INHERITANCE OP LIBEBTY 191 

bimself, when, writii^ on the queetion of universal peace, he 
said: "Ware may be divided into two olasses; one Bowing from 
the mere will of the ^vemment; the other according with the 
will of the society itself. 

"Those of the first class can no otherwise be prevented than 
by snch a reformation of the government as may identify ita 
will with the will of the society. The project of Bonssean 
(of a confederation of sovereigns, under a council of deputies) 
was, consequently, as preposterous as it was impotent. Instead 
of beginning with an external application, and even precluding 
internal remedies, he ought to have commenced with, and chicly 
relied on, the latter prescriptioiL 

"He should have said, whilst war is to depend on th<Me whose 
ambition, whose revenge, whose aridity, or whose caprice may 
contradict the sentiment of the community, and yet be controlled 
by it ; whilst war is to be declared by those who are to spend 
the public money, not by (hose who are to pay it, by those 
who are to direct the public forces, not by those who are to 
support them j by those whose power is to be raised, not by those 
whose chains may be riveted, the disease must continue to be 
hereditary, like the government of which it is the offspring. As 
the first step towards a cure, the government itself must be regen- 
erated. Its will must be made subordinate to, or rather the 
same with the will of the conmmnity. 

"Had Boufiseau lived to see the Constitutions of the United 
States and of Prance (T), his judgment might have escaped 
the censure to which his project has exposed it. 

"The other t^aas of wars, corresponding with the public will, 
are les susceptible of remedy." 

"There are antidotes, neverthelcEs, which may not be without 
their efficacy. As wars of the first class were to be prevented 
by subjecting the will of the government to the will of the 
society, those of the second can only be controlled by tubjeeting 
the wiU 0/ the aodety to the reason of the go<Aety; by establish- 
ing permanent and constitutional maxims of conduct, which 
may prevail over occasional impressions, and inconsiderate 
pursnita*'** 

"ftid., p. 471. lUJiea iiwerted. P.^i-inlc 
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But even thia waa not held to be ultimate, for reason itself 
19 not to tie undeiBtood here in the sense in which Frendinun 
of the Enlightenment used it. Sasrez had said with regard to 
the deriratioii of the power to make laws: "The common 
opinion seems to be that this power is granted immediately by 
Ood as the author of nature so that men, as it were, dispose 
tha matter and constitute the subject capaUe of sucb a power; 
while God, as it were, supplies the form by pving' it. For 
granted' the will of a number of men to unite in forming a bod; 
politic it is not in the power to prev»it snch a jurisdiction 
(since to wBil to lorm a society without any power to regulate 
it is to will a contradiction). Thus in marriage the hnriund 
is head over the wife in consequence of the determination of 
the Author of nature and not as a result of the wife's will in 
the matter. For though they freely contract the bond of matri- 
mony nevertheless, once it is contracted they cannot prevent that 
superiority properly resides in the husband. Therefore, this 
power of jurisdiction is immediately from God since it has no 
prior or immediate existence in any other. Another proof is 
that this power includes certain acts which se«n to exceed all 
human faculties in so far as they are discoverable in single 
individuals, which is a sign that this power is not derived fnxn 
m«i but from God. The first of these is capital punishment 
As God alone is master of life, He alone could grant this 
power. . . . Then there is the power the legislator has of 
binding in conscience which seems, particnlariy to pertain to the 
power of God. Finally there is the power of avenging injuries 
done to individuals which must come from Qod otherwise men 
might usurp other methods of avenging injuries, which is con- 
trary to natural justice. . . . This power is granted- by Qod 
not through any act or concession distinct from creation, since 
such a coneeEsion would have to be made known by revelalim 
which is clearly not the case. Besides under such condititmi 
this power of jurisdiction would not be a natural power. It is 
given, therefore, as one of the properties consequent to nature, 
that is: by means of a dictate of reason manifestive of the fact 
that Qod has made sufBeient provision for the human race and 
,. ,C>HWlc 



MEDIEVAL INHERITANCE OP LIBERTY 193 

eomeqaenUy has given it whatever power is necessary for its 
conservation and proper government."" 

In tlioroi^ conformity with this, Washington, in his Fare- 
ureU Address declared: 

"To the efficacy and permanency of your Union, a govern- 
ment for the whole is indispenfAbloL — No aJIiaoces, however 
strict between the parts can be an adequate substitute. — Th^ 
must inevitably experience the infractions and interruptions 
which all allianeee in all times have experienced. Sensible of 
this momentous truth, you have improved upon your first essay, 
by the adoption of a Constitution of Qovemment, better cal- 
culated than your former for an intimate onion and for the 
efficacious management of your common concerns. — This govern- 
ment, the (^spring of your own choice uninfluenced and unawed, 
adopted upon fuN investigation and mature deliberation, com- 
pletely free in its principles, in the distribution of its powers, 
uniting security with energy, and containing within itself a 
provision for its own amendment haa a just claim to your con- 
fidence and your support. — Respect for its authority, compliance 
with its laws, acquiescence in its measures, are duties enjoined 
by the fundamental maxims of true liberty, — The basis of our 
political systems is the right of the people to make and to alter 
their Constitutions of Government. — But the Constitution which 
at any time exists, 'till changed by the explicit and authentic act 
of the whole peojde, m sacredly ohUgaiory on all. — The very 
idea of the power and the right of the People to establish 
Government presupposes the duiy of every individual to obey 
the estabUsked Qovemment." 

From the original draft of this address, which was written 
by Hamilton, it is clear that the latter went even further. In 
a panage that Washington seems to have amended slightly for 
evident prudential reasons Hamilton said: "In all those dis- 
positions which promote political happiness, religion and moral- 
ity are eaaential props. In vain does be claim the praise of 
patriotism, who labors to subvert and undermine these great 
pillais of human happiness, these firmest foundations of the 
duties of men and citizens. The mere politician, eqnally with 

- De I^gibMi m, 0. 3, n. 4, 6. C(H wic 
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the pious num, ou^t to respect and cherudi them. A Tolnnw 
could not trace all their connections with private and piddie 
happinefiG. Let it simply be asked, where is the secarity for 
property, for reputation, for life, if the sense of moraJ and 
religioiis obligation deserts the oaths which are adninistered 
in courts of justice T Nor ought we to flatter oursdves thai 
morality can be separated from religion. Goacede as much 33 
may 1>e a^ed to the effect of refined education in minds of 
peculiar structure, can we believe, can we in prudence suppose, 
that national morality can be maintained in exeltifflOD of re- 
ligious principles t Does it not require the aid of a generally 
received and divinely authoritative religion T"** 

-Work., T*L Vin, p. 20a. 
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8. THB BND OP THE STATE 
Bt Bet. John A. Btan, D.D. 

In the foregoing chapters we have presented the Catholic 
teaching on the reiatioas that abould aubsist between the State 
and the Church, on the derivation of pt^itical ftathority by the 
mler, or mlers, on democracy and representative government, 
and on the moral process by which the ruler obtains his authority. 
We have also traced the historical development of the doctrine 
which underlines this process, with particular reference to our 
own political history. In the course of the dinuasion a good 
deal has been said concerning not only the end of the State, 
but also its functions. Nevertheless, these observations have 
been for the most part incidental to the main subjects under 
consideration. Neither the end nor the functions of the State 
have been dealt with adequately and systematically. 

As we have already seen, the State, or civil society, is not a 
Tohintary or optional association, such as, a trade union or a 
social dnh. It ia a necessary society, a society which men are 
DMraUy bound to eataldiah and to maintain. This obligation 
arises trtxa. the fact that without a political organization and 
gOTerument, men cannot adequately develop their faculties, or 
live right and reasonable lives. Qod has so made human beings 
that the State is necessary for their welfarei. "Man's natural 
instinct, ' ' says Pope Leo XIII, ' ' moves him to live in civil society, 
for he cannot, if dwelling apart, provide himseJf with the neces- 
sary requirements of life, nor procure the means of developing 
his mental and moral faculties."' 

This, then, is the general end or purpose of the State, the 
promotion of htiman welfare. "The Almighty, therefore, 

•Satjetiea.\, TIb« ChrtMim Coiutitutiem of State*, pftRe 2 of tUs 
Tolnme. ^ 
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has appointed the chat^ of the human race between two 
powers, the ecclesiastical and the civil, the one beii^ set 
over divine and the other over human things."* Nor is the 
jorisdiction of the State over "human things" exelosive and 
complete. There is another aaaoeiation, another institntion, for 
the promotion of temporal welfare which, in its own sphere, 
is saperior to the State in authority, and prior to it in point 
of time. That is the franily. In the primitive a^ of most 
peoples^ the family provided for many of the needs and per- 
formed many of tiie functions that in later stagts of develop- 
ment have come under the care of the State. Moreover, men 
have a natural right to form a great variety of voluntary as- 
sociations for their common t^oaporal advantage, as, in the fields 
of industry, fraternal insarance, and purdy "social" activities. 
Therefore, the end of the State is to promote the common good 
only to the eattent that this (Aject cannot be attained by the 
family or by voluntary associations. 

This, in a sense residuary, province always exists, and is 
always very eztennve and very flexible. Concerning it there 
still exists a theory which is older than the Christian era, ap- 
pearing among the Orientals, as well as in Greece and Rome. 
In brief, it regarded the State itself as the end of all individual 
^ort. Hence, the State had for its province the whole field of * 
human action, religious, moral, domestic, economic, and social. 
The State could Intimately intervene and interfere in every 
department of life ; and to it every person and every interest was 
CMnpletely giAject and completely subordinate. According to 
this theory the province of the State comprised not mercitj man's 
temporal interests, but every detail of bis existence; and the 
welfare of the individual, or any particular ^oup of individuals, 
was conceived to have no value except in so far as it served the 
interests and aggrandizement of the State. "The individual 
was always under the eye of the Stale; his conduct was r^ulated 
and his life determined! for him with such minuteness that he 
was r^arded as existii^ for the State rather than the State 
for him.'" In the words of Lord Acton, the aneients "cwi- 

■ Idem, page 7 of this Tolame. 

■ introduotton to Political Seienet, p. 312, br Junei W. Qamr. 
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pentratfld so many prOTt^atives in the State as to leave no foot* 
ing from which a man could deny its jurisdiction or aasign 
bounds to its activity. If I may employ an expressive anachro- 
nism, the viee of tiie classic State was that it was both Church and 
State in one. Morality was indistinguisfaed from relifnon, and 
politics from morals; and in religion, morality, and politics, 
there was only one legidator and one authority. The State, 
while it did deplorably little for education, for practical science, 
for the indigent and helpless, or for the spiritual needs of man, 
nevertheleas claimed the use of all his facultiea and the deter- 
mination of all his duties. Individuals and families, asBocia- 
tions and dependencies, were so much material that the sovereign 
power consumed for its own purposes. What the slave was in 
the hands of his master, the citizen was in the hands of the com- 
munity. The most sacred obligations vanished before the public 
advantage. The passengers existed for the sake of the ship."* 

In this ancient theory, the reader will have perceived two 
distinct dements, apparently independent of each other. Never- 
theless they are closely related. -If the State is conceived as an 
end in itself, to which individuals and citizens are mere means, 
its province will necessarily be regarded' as comprising the whole 
field of the individual's relations and actions. Since every one 
of tiiese affects the prosperity of the State, they must all be under 
the absolute contrtA of the State. Therefore, the theory of the 
State as a final end implies the theory of the State as embracing 
every end which the individual may conceivably seek. And there 
is a strong tendency for the rule to work both ways. If the 
end of the State be coextenfflve with man's whole life and inter- 
est, if it may regard as its proper and exoluEdve field, not merely 
the m^tenance of peace, security, order, and justice, but all 
the details of man's welfare in his rel^iouB, moral, domestic, 
econ<Miuc, and purely "social" relationship, the State will sooner 
or later come to regard its own prosperity and a^rgraitdizement 
as the final end of all its policies and actions. The narrow sphere 
Bfls^ed to individual initiative and individual liberty, and the 
immense conc«Qtration of power in the hands of political fonc- 
tionaries, will be mutually helpf nQ forces impelling men to look 

* Historf of Freedom md Otlm- Suajt; pp. 16, IT. i : CoO^^lc 
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upon the prosprnt^ of the State as sapersediiig and riMoAing 
the welfare of hTunan bemga. 

The theoiy of State omnipotence and mnnicompeience haa 
been revived in modem tunes. One of its most notable later 
forma is that etEpounded by the German philosopher, P. "W. 
HegeL* In his view, the State is the highest ezpresion, mani- 
festation, erolntion of t^e Univeml Reason, or World Spirit 
Since perfection of life consistB in the continuons ^panaw 
of the TJiuvN^al Reason, and since the Universal Reason obtaina ' 
its highest development in the State, all persons and inBtitaticmi 
shonld serve and msgnifj- the State. The individaal existe tor 
the State, and bears the same relation to the State as the biaodi 
does to the tree. Hence Uie State is the final and supreme end 
of human aetion, is an end in itself. 

The number of political writers who have fully adopted the 
Hegelian theory of the State is negligible. Its philosophical 
basis is a pantheistic view of the nniverse which has not foimd 
wide acceptance. Nevertheless the central idea, that the indi- 
vidaal exists for the State, and not the State for the individual, 
has been approved in some degree by a large nunri>er of political 
writers and by not a few political rulers. While Profeasor 
Junes W. Gamer declares that "modem p<^itical thought and 
practice reject the view that the State is an end rather than 
a means,"* the Rev, Theodore Meyer, S.J., asserta that this 
view is held "not merdy by one or two but probably by a 
majority of the teachers of public law."^ According to Heyer, 
the prevailing form of the theory is this: The end of the State 
ifl the iud^nite furtherance of boman culture or civilisation. 
While this end may, indeed, be idmtified with individnol wri- 
fare, it is formulated by the advocates of the theory in such 
general and abstract terms that little conaderation is given to 
the individual 's concrete interests. The latter are always remote, 
always lost in some future condition of humanity at large; 
Existing individFoals become second&ry and subordinate to the 

■PMIoaopMs de» EeiAU; Englub tnnaUUon hj S. W, Djdv, Etg^'t 
PfeiIoM|ihy of SiffM, 
• ItttroOmetion to PoUtioal BoiMuie, p. 312. 
•/(uWiiliofuw J\ui* VoiwvKj, n, 278, note. ^ , 
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general interests of the future. Since the evolution of humani^ 
and the indefinite progress of civilization necessarily tend to 
be identified with the welfare of the State, the latter comes to 
be regardedi as the supreme end. 

A theory of State purpose which can easily be, and sometimes 
has been, pnrerted into the doctrine that the State is an end 
in itself, is that which holds that its primary object is the 
development of national power ("der nationale Machtzweck"). 
If national power be con'fined within the limits fixed by natural 
law and human welfare, and if it be conceived as an intermediate 
and instrumental end, — as a means to the welfare of the people 
— it is unobjectionAble. Occasionally, however, it has t>een ac- 
cepted, eqtecially in practice by political rulers, as not only 
the primary bnt also the ultimate end of State activity. Wher- 
ever this acceptation and policy prevail, the individual is \indaly 
subordinate to the State. The glorification of the State as a 
detached entity is sought to the detriment of its citizens. 

A more general and fundamental influence in favor of the 
doctrine that the State is an end in itself, is produced by the 
almost universal rejection of the doctrine of natural rights. 
If the individn^ has no rights that are independent of the 
State, thai the State is the supr^ne determinant of rights. 
Theoretically, indeed, men may hold that the end of the State 
is the welfare of individuals, and that in the promotion of this 
end, the State may disregard the natural rights of particular 
individuals, or particular groups of individuals. This course 
may be represented as promoting the welfare of the great 
majority of individuals, rather than the interest of the State 
aa an abstraction. Nevertheless, the disregard' of natural rights 
in the case of any group of individuals and the assumption that 
the State is the source of all individual rights, necessarily tend 
to di""'n'»^ the importance of the individual as such, and to 
exaggerate the importance of the State. Therefore, this view 
gives strength to the theory that at any given time, and in 
relation to its ^sting subjects or citizens, the State is an end 
in itself. 

Another source of the doctrine that the State rather than 
the individual is the supreme end of human action, is found in r ^ 
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• the modem theory of sovereignty. This is the theory asBOCUtcd 
with the name of the English jurist, John Austin.* It main- 
tains that political Bovereignty is legally unlimited. Two 
postulates are implied in this theory: First, the State recognizes 
DO other society as its superior or as its equal ; second, the Stale 
has the physical power to coerce all individuals and societies 
into obedience to its mandates. The first of these contradicts 
the Catholic doctrine that, in its own sphere, the Church is an 
independent, perfect and supreme social organization, and that, 
in society as a whole it is co-ordinate with, not subordinate to, 
the State. This is a question of moral right, of the requirements 
of reason ; it is not a question of physical power. Whether the 
State does or does not recognize this moral right and rational 
authority of the Church in the field of the spirit, whether the 
State does or does not hinder by force the Church's exercise of 
this right, — the right itself exists and endures. The second 
postulate of the Austinian theory involves a question of positive 
fact. Is the State always sufBciently strong to coerce at will 
the actions of all individuals and associations within its ter- 
ritoryt History supplies a rather large list of examples in the 
n^:ative. However, it is correct to say that the State umuUly 
has sufficient physical power to overcome any opponng force 
within its borders. 

The conception of sovereignty, the saprane politico-phyncal 
power of the State, as legally unlimited easily passes into the 
assumption that it is unlimited morally. If sovereignty were 
defined as the supreme legal, political and physical power of 
the State to do everything that the State has a morfd rii^t to 
do, this assumption could never be drawn from the definition. 
When the moral qualification is omitted from the definition it 
readily comes to be ignored in thought and practice. Legal 
omnipotence insensibly pa»es into complete and unqnalified 
omnipotence. Defenders of the Austinian doctrine may proteat 
that the latter conception "is characteristic only of some ex- 
ponents of the doctrine," that the doctrine "in no way neces- 
sarily denies that the State ought to obey the moral law," yet 
thor emphasis upon the absolute character of sover^fnty, and 
'Ltetwru on /wiipntdwtw, 1888. 
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their failure to make explicit reference to its moral limitations, 
pnnnotes the assumption, conscious or unconscioue, that no mch 
limitations oist.' After all, the definition of BOvereignty merely 
in tennfl of physical and l^^al power has little or no practical 
value, imparts little or no practical information; for the idea 
of the State oeeessarily and immediately implies this measure 
of power over its territory and people. What is required, is a 
statement of the reasonable power possessed by the State. And 
the average man naturally assumes that any forma! authoritative 
definition is intmded to be of this character, is designed to tell 
him not only what the ^tate has the physical power to do, but 
what it may do in harmony with the moral law and the principles 
of reasoo. 

The influence of the current theory of sovereignty in promot- 
ing the view that the State is not bound by the moral law, is 
reinforced by two particular assumptions. The first is the as- 
sumption which denies that individuals or social groups "are 
possessed of any natural rights which in effect limit the power 
of the State.'"" If the State may properly disregard natural 
rights, treat th^n as noD-existent, it may logically take the same 
attitade toward all other elements of the moral law. Indeed, 
the great majority of conflicts between the State and the moral 
law have to do precisely with the question of natural rights. 
The second assomption which lends support to the doctrine of 
State independence of the moral law, is that in case of conflict 
the State itself is the only authority competent to decide whether 
or not itB proposed action constitutes a violation of morality. 
In the view of Burgess, "the State is the best interpreter of the 
laws of Ood and of reason, and is the human organ least likely 
to do wrong; hence one must hold to the principle that the State 
can do no wrong."" 

*Cf. "Tbe Flaraliatie State," In the "American Politiul 8«ienee 
BeTiew," vol. 14, p. 398, sg. 

'Ibid., p. 404. 

>* Political Beienoe and Coiutitution«l Lav, I, pp. 64-07. Thla view 
reeeiT«B kt leaat partUl approval from Emeat Barker, in a footnote to 
H. O. Wella' OwIHm of Btatory, II, 197: "I think better of MaeUavelH 
than j<m do, and eipeciallj on two points. (I) He rabea a real umi»— 
whether, when a erisig beaeta the State, the ruler ia not bound to abandon 
the nlei of privat* moriUtr, if 1^ to doing he eu preseire the Stat*. If 
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To the extent that men regard the State aa the sapnme 
moral authority, as above the moral law which goTema the acti<HU 
of individuals and private societies, to that extent they must 
logically regard its judgments, its actions and its welfare as tbc 
auprnne consideration. They ctnne to look upon the State as 
an end in itself. 

At first sight, it would seem ndiculoosly incorrect to enumer- 
ate among those who hold the State to be an end in itself the 
advocates of Socialism. For they profess to desire above all 
else the welfare of the maaaes; they insist that the Socialist 
State and administration is to be supremely democratic; and 
many of the older Socialists went so far as to predict that 
upon the eatabliahment of the Socialist organization the State 
would die out aa "a government of persons" and become sup- 
planted by "an administration of things." Nevertheless, their 
program of State ownership and management of all the industries 
that produce for a national or an international market, involves 
both State omnipotence and State omnicompetence. A State 
that controlled' both the political and the industrial life of the 
people, would completely aubordinale the individual to a central- 
ized bureaucracy. This would 'be under the more or less im- 
mediate direction of a majority, and not infrequently of a power- 
fully organized minority, of the citizens. Consequently, the 
welfare of the majority, or of the dominant minority, rather than 
the welfare of the individual as such, or the welfare of all indi- 
viduals, would come to be regarded as the supreme consideration. 
It would also come to i» conceived as simply the welfare of the 
State. From this stage it is only a step to the position of regard- 
ing the State as an end in itself. At least, this would be the 
tend^icy if, as most Socialists expect and assume, the consti- 
tution of the commou'wealth contained no guarantees of indi- 

he Abandons tho«e rules, he does vnvng and MachiaTeUi admits that — bat, 
at the same time, u tbe agent and organ of the State, he does right bj 
prMerHng it, ho far, at anj rate as it is right tbst it shoQld be preaened. 
This is a real issu& irhieb one cannot simp); dismiss. . ." Tbe saoM 
action of the ruler is at once right and nrangi Or, U ita wrongnesa fron 
tbe viewpoint of private morali^ becoines caneelled by the fact of its bese- 
flt to the State, then tbe Btate most be regarded as an ead in itself sad tha 
nprMDe determinant of right and mongt ^ , 
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vidnal rights agaiost the autocratic and oppreasiTfl aetioii of 
the State. 

In brief, the acceptance of the theory of the State as a final 
end voold be a practical consequence rather than a formal 
postulate, an implicit rather than an explicit elanent, in the 
Socialist system. Qivea the invincible combination of political -^ 
and industrial power, given the absence of a bill of rights for I 
the individual, the inevitable result would <be the absorption of 
the individual into the State and the conscious or uncfmsciooa 
general acqaiescence in the theory that the welfare of the StAte 
is the supreme end of the social and political endeavors and 
policies. Indeed, the great mAJority of persons who to^y 
exagigerate the dignity and the rights of the State are led to 
this position, not by a metaphysical theory of its nature and 
end, hut through a denial or a disregard of the natural rights 
of the individual. 

"Whatsoever may be its strarces, and however widely it may 
be held, the theory of State omnipotence and omnicompetenoe, 
is fundamentally false. The State is not, as Hegel thought, 
the highest expresnon of the World-Spirit ; it is merely an organi- 
zation of human beings. The main purpose of the State is not 
to promote the general evolution of humanity, culture or civili- 
zation : This aim is secondary and surboidinste. While the State 
is under reasonable obligation to give some attention to the 
generations yet unborn, the welfare of the men and women now 
living is paramount. Individuals are not mere means or instru- 
ments to the glorification of the State, but are persons having 
intrinsic worth and sacredness. They are endowed with rights 
which may not be violated' for the sake of the State. Considered 
apart from the individiials composing it, the State is a mere 
abstraction. Coneidered as a majority or as a select minority 
of its component individuals, the State has no right, nor any 
reason, to disregard the claims of any section of its members, 
since all are of equal worth and importance. National power 
is a means to State efficiency, not the end for which the State 
exists. As regards the sovere^ty of the State, it is strictly 
limited by the moral law, and its true end is in hamuny with 
the moral law. Finally, any organization of the State Tbieh i[^ 
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isToWs the practical dieregard of individaial rights and indi- 
Tidoal freedom, is quite as unreasonable as a ^atem which 
formally assomes the State to be an end in itself. 

To all these theories which either fraiikiy make the State an 
flod in itself, or tend to do so by eza^erating its authority and 
Boope, we oppose the Catholic doctrine as ezpreseed by Pope 
Leo Xlil, toward the close of hia encyclical "On the Condition 
of Labor' ' : " Civil society exists for the common good, and hence 
is CMicemed with the interests of all in general, alheit with indi- 
vidaal interests in their due place and degree." In this state- 
ment are two significant declarations: First, that the end of the 
State is not itself, either as an aibatiaction, or as a metaphyaeal 
entity, or as a political organization, but the welfare of the 
people; second, that the welfare of the people, "the common 
good," ia not to be conceived in such a collective, or general, or 
organic way as to ignore the welfare of concrete human faeinga, 
individually considered. A brief analysis of the phrase, "com- 
mon good," aa interpreted by Catholic authorities, will enable 
OS to see specifically and precisely what is the true end of the 
State. 

Taking, then, the two words, "common good," as the most 
concise ezpresHion of the purpose for which the State mists 
and functions, let us aA ourselves, first, what are the beneficial 
objects denoted by the term "good"! They are all the great 
classes of temporal goods; that is, all the things that man needs 
for existence and development in this life. Th^ comprise all 
these orders of goods, spiritual, intellectual, moral, phyncal and 
economic. More briefly, they are all the external goods of soul 
and body. Hence it is the right and duty of the State to pro- 
tect and further the religious interests of the citizens, as we 
have already seen in the first two chapters of this volume; to 
promote within due limits their education ; to protect their morals 
against external dangers, and to facilitate moral education; to 
safeguard the liberty and the bodily iotergrity of the citisens 
from undue restraint, malicious attack, and preventable acci- 
dent; and to protect private property and provide the dticens 
with a reasonable opportunity of obtaining a livelihood and 
advancing their material w^are. ,- \ 
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That all these objects are conducive to human welfare, is 
self-evident J that none of them can be adequately attained with- 
ODt the aanstance of the State, is fully demonstrated by experi- 
ence; that they all come within the proper scope and end of 
the State is the obvious conclusion. 

Now these objects, spiritual, intellectuftl, moral, physical, and 
economic, are the end of the State, not under every aspect but 
only in bo far as th^ are or can be made "common." While 
the State exists for the individual, rather than the individual 
for the State, it is not the business of the State to take cognizance 
of every individual, as mich, and to provide him directly with 
all these goods, after the manner of the provision made by a good 
father for his helplees children. Were the State to attempt this 
it would injure instead of prcnnoting the welfare of the vast 
majority of individuals. This is the verdict of experience. All 
that the State can do, therefore, is to make these goods available. 
It can bring them within reach of the individual only through 
general acts which aim to produce a common effect. It can pro- 
vide common opportumties ; the individual must take advantage 
of the opportunities and make them fruitful for his peculiar 
needs. Aa a rule, therefore, the State promotes the common 
good by general laws and institutions, not by particular benefits. 

On the other hand, the common, or general, or public good 
must not receive a rigid or an exclusive interpretation. The 
end of the State must, indeed, be conceived as common and 
uniTersal, in the s^ise that no class nor any individual is to 
be positively excluded; but not every act of the State need 
affect all citizens in the same way, nor be directly ben^cial 
to the whole oommunity. As a matter of fact, few if any laws 
or other civil acts have precisely the same effect upon alt individ- 
uala Conspicuous examples of this fact are tariff laws, tax 
laws, industrial legislation of all sorts, and, indeed, substantially 
all the enactments of any legislative body. Even such elementary 
public institutions as the police force, tfae fire department and 
the public school affect different classes of citizens differently 
and unequally. In the seccmd place, acts of the State need not 
alw^rs bene^ the community as a whole. While the State ia 
obliged to pursue the common good of all, it is not required tO| [^ 
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make every one of its acts serve that end immediatdy snd 
direotly. While it maet confer general rather than particoUr 
beooAflta, it often FulfllU this obligation through enactments whoK 
immediate ^eet is to promote the welfare of only a single class. 
Indeed, it is required to do thia very thing if it is to attain its 
final rad. For ita final end is the wdfare of all its individnal 
menU>ei«. Since its competent individuals are gronped in diSa- 
ent clasea, economic and other, they necessarily have difterent 
interests. Unless these varying interests are recognized and ade- 
quately cared for by appropriate State action, some of the classes 
of the community will not be justly treated by the State. In 
reepect to these, the State will have failed to promote the good 
of aU. 

The specious objection to class legislation is based entirdy 
upcm apriori assumptions. It derives no support from the facts 
of contemporary society. Its roots are to be found in the 
individualistio theories that pervaded political thought wben the 
government of the United States was established. The political 
thinkers of that day assumed that all men were so nearly equal 
in capacities and opportunities that all would benefit equally 
by the few laws that were required to promote the common wel- 
fare. While even then the population of the coantry was divided 
into at least two important economic classes, the agrarian and 
the commercial, and while these interests clashed more than once 
in the legislation of the time and even in the making of the 
Constitution, the diversity of class interests was neither so per- 
vasive nor so ^arp as it has since become ; and the leaders of 
poUtioal thought believed that class differences and disadvantages 
would tend to dimini^ rather than increase. Thus began a 
misleading tradition which has in all the succeeding years stood 
in the way of the correct doctrine concerning the end of the 
State, and prevented the enactment of necessary and humane 
social legidation. 

If the State is to promote the common good in an eqait^e 
and adequate degree, it must consider both the good of the whole 
and the good of the various classes. The common interests of 
oil the citizens can be cared for through uniform and general 
legislation ; for example, laws for the protection of rdigion and 
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morals. The varying interests of the different clanes most be 
provided for by enactments which differ according to the dif- 
ferent needs and d€serts; for example, laws concerning industrial 
comhinations, co-operative asBOciations and labor organizations. 
To avoid all class legislation will niean discrimination in favor 
of certain elanes, namely, those that are exceptionally powerful. 
These will be left free to exploit the weaker claBses. Hence, 
in the senteoce quoted above from Pope Leo XIII, the State 
is said to be concerned "with the individual interests in their 
due place and degree." Earlier in the encyclical the great 
Pontiff expresses the correct principle with more amplitude and 
precision. "Whenever the general interest, or any particular 
clan, suffers or is threatened with injury which can in no other 
way be met or prevented, it is necessary for the State to inter- 
vene." The principle laid down in the italicized section of this 
sentence is still more specifically and emphatically stated in other 
passages of the same encyclical. For example: "The richer 
cdass have many ways of shielding themselves, and stand less in 
need of help from the State ; whereas those who are badly off 
have no resources of their own to fall back upon, and most chiefly 
depend upon the assiatance of the State."** 

The common good means not only the good of all in general, 
or as a whole, but the good of eveT7 class and, so far as practi- 
cable, the good of every individual. To put the matter in 
summary terms, the State is under obligation to promote the 
welfare of its citizens, as a whole, as members of families, and 
as members of social classes. '* 

How far the State should go in the pursuit of these objects; 
whether it should directly provide the various kinds of goo^ 
required by the various clanes, or merely create and guarantee 
the opportunity of acquiring them ; by what principles and rules 
the State should be prevented from encroaching upon the proper 
sphere of the individual, the Church and private associations, — 
are questions which concern the State's funaions. They will 
be discussed in the next chapter. 

" Tb« whole MctioQ of the encT^eal on the part of the State in tke 
reform of iadnBtrial ctwditiom ii fnndameataL 
■*Cf. Coata-Bowtti, Bjptoptit PluOtiiophiae Voralit, pp. 470-400. 
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9. ERRONEOUS THEORIES CONCERNING THE 
FUNCTIONS OF THE STATE 

Br Rev. John A. Rtan, D.D. 

The ultimate end of the State ia tbe temporal order is the 
public good, or public welfare. The proximate end comprises 
all those lawful means that contribute to the attaii>m«it of the 
ultimate ead. They consist of political actions and instittttitms, 
proceeding from the three great departments of government; 
namely, the legislative, executive, and judiciary. It is these 
means that we have in mind when we speak of the functions of 
the State. 

CoQceming these functions political writers have advocated 
three different theories. Of these the first two are extreme and 
mutually opposed; the third occupies a middle ground. Not 
without some inaccuracy, the first two are commonly kitown, 
respectively, as individualistic and Bocialistic. The third theory 
has no fixed designation, although it is sometimes called the 
"general welfare theory," 

THE nmiVIDUALISTIO THEOBT 

Inasmuch as the State operates through the p<rfitical oiganiia- 
tion called the government, discussion of the State's {auctions 
b necessarily discussion of the functions of government. Hence 
the task before us is to describe, in outline, the kinds of activities 
which the government may properly perform in order to attain 
the end of the State; that is, "to promote the welfare of the 
people as a whole, as members of families, and as members of 
social classes." This tadt can be most satisfactorily under- 
taken by considering successively the three theories noted above. 

The individualistic theory may be d^ned in general terms 
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u that witich would rednce govenunent functions to a mini- 
miuxL It frequently finds expreasion in the assertion, "the beat 
goTenunent is that which governs least." It conceives govern* 
ment entirely, or almost entirely, in terms of restraint. Ooveru- 
mental acts are thought of as restrictions upon individual 
liberty. Government and its operations come to i>e regarded as 
little better than necenary evils. Between this theory and 
anarchism the difference is one of degree rather than of kind. 
While the various defenders of the theory differ somewhat in 
their ctnceptions of the proper limitations of governmental 
action, the great majority hold that it should' merely preserve 
order, enforce contracts, and punish crime. Hence their doc- 
trine has been called in derision "the policeman theory of the 
State." A more general name is the IttUsee-faire theory, which 
denotOB in particular its attitude toward government supervision 
of industry. 

The roots of the indiTidnalistic theory are partly political and 
economic, partly philosophical, and partly industrial. Polit- 
ically it was a reaction against the excessive and harmful restric- 
tions of individual liberty by the governments of Europe. The 
eivil freedom of the maffies was throttled in the interest of the 
privil^ed dassea Commerce and industry were hampered by 
a multitude of restrictions that had long outlived whatever use- 
fulness they once poneEeed. The latter half of the e^hteenth 
century witnessed a formidable reaction agsinst these restrictions. 
In France it found expression in the writings of the Phymocrats 
and in the principles of the Revolution ; in Great Britain it was 
ehampioned by Adam Smith and other economists with such 
KCtraordinary suocesB that it was translated unmodified into 
acta of Parliament.* "All systems either of preference or re- 
straint being thus completely taken away," said Smith, "the 
simple and obvious system of natural liberty establidies itself 
of its own accord."* In the United States of America, the 
political philosophy of the day, the revolt against the petty 
restrictions imposed- by the British government, and the natural 

'Cf. Ingram, SUtorj of PoUHedl Eoonomg, pp. 8B-B3; T oynb w^ Inditf 
truU Btvolution, ll-ES; Hanunimd, The Ttnen Laborer, ehs. VIZ ud Z. 
*TM4 WtaUh of IfatUHu, Book IV, eh. IZ. .-. , 
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indivichialiffla of a pioneer people inh^iting a land of tuoep- 
tional opportunities, — combined to mate our ^Temment from 
the be^iiming a more thorough exponent of the indiTidoaliatie 
theory than those of England and France. 

In the realm of philosophy, the two most influential promoterB 
of the theory are probably Immanuel Kant and Herbert 
Spencer. The Kantian prineiple of individnal rights and liberty 
is this: "Act externally in such a manner that the free exer- 
cise of thy will may be able to coexist with the freedom of all 
otfaers, according to a universal law.'" According to tba ad- 
vocates of this principle, the proper and only function of the 
State is to protect men in the enjoyment of their equal spheres 
of' liberty, specifically, to safeguard men's rights of penon and 
property against violence and fraud. As we shall see presently, 
the principle does not logically warrant even tbis measure of 
State activity. 

The principle of individual rights and liberty laid down by 
Kant is substantially the sune as that formulated by Herbert 
Spencer: "Every man has freedncn to do all that he wills, 
provided he infringes not the equal freedom of any other num."* 
However, Spencer arrived at this formula without being aware 
of the similar maxim which Kant had enunciated many years 
before,' The inference regarding State functions which Spencer 
draws from his principle of individual rights and liberty is sdb- 
stantially the same as that deduced by Kant. "The greatest 
prosperity and multiplication of efficient individuals wiU occur 
where eiwh is so constituted that he can fulifill the requirements 
of his own nature without interfering wifh the fulifilment of 
such requirements by others."* Hence the sole duty of the 
State is "to insist that these conditions shall he conformed to"; 
in brief, the State should not go beyond the ta^ of "imaintaining 
juBtice." By induction as well as by deduction, Spencer ar- 
rives at the conclusion tihat "the primary function of govern- 
ment is that of confining the actions of the incorporated indi- 



•PrtBciplM of BtMct, U, 46. 
*Idem, appendix A. 
* Zdem, p. 821. 
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vidaals for war, while its secondaiy function ia that of defending 
its component members against one another.'" 

Both Kant and Spencer conceived the functions of the State 
in terms of coercion. Qovemment has no other duty than that 
of protecting rights and repressing injustice. It should not 
go outside this province to promote tbe welfare of individualB 
or classes by positive measures of State assistance, whether in 
the field of religion, morals, education or industry. While 
very tew political writers and no governments any longer con- 
sciously subscribe to the theories of these two writers, a large 
secticHi of the people, educated and uneducated, is still consid- 
erably influenced by them on account of the place which they 
have obtained in political, . philosophical, and general literature. 
Kant, especially, gave a strong impetus to the political and 
economic liberalism which was formerly very powerful, and 
which ia still dear to the hearts of the bourgeois. 

The industrial contribution to the individualistic theory is to 
be found in the interests and influeDce of the capitalist claasea. 
Reference has been made above to the part played by the econo- 
mists in popularizing the doctrine and promoting its enactment 
into law in the first quarter of the nineteenth century. More 
powerful even than the economists was the new capitalist class 
which arose daring the Industrial Revolution. So influential 
were the capitalists in shaping legislative policies at this period 
that the Combination Acta, passed at their dictation, "remain 
tie most unqualified surrender of the State to the discretion 
of a clam in the history of England."* "Let alone" by the 
government, the capitalists were enabled, through "free" con- 
tracts with the laboring population, to employ children under 
the age of ten in factories, to require women and children, as 
well as men, to toil for 12, 14, and even 16 hours per day, to 
inJDre the bodies and tlie health of the employees throi^h unsafe 
and unsanitary work places, to pay starvation wages, and in 
general to exploit the workers to the utmost limit of human 
endurance. Since they were greatly and notoriously superior 
to the workers in ^bargaining power, they were obviously in- 

* Idvm, p. 207. 

■HMunwid, op. ««,p. lis. Do,i,7cdt,GoOQlc 
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tereoted in having the labor eontraet aare^sted by legtl 
statutes. This attitude has been taken hj the emploTing tHajoem 
of every industrial nation. As regards govemment regulation 
of industry in the intereet either of the la<borer or t^e eoomnner, 
they have been in great majority diampious of the indi-vidnai- 
istio theory. 

So much space has been given to the origins of the individual- 
istic theory because the interest in it ia now mainly bistorieai. 
In the form advocated by Kant and Spencer, it has never been 
adopted by a modem State. Not even in the Sxat quarter of 
nineteenth century Ei^land, nor in the first half of nineteenth 
century America, did the State confine its activities to the 
protection of life and property and the enforcement of contracts. 
There was always some regulation of industrial affairs in the 
interest of some das, some government operation of pnblie 
utilities, e. g., the post office, some public provision for education, 
and some State protection of public health and morals. With 
the exception of about half a eentnry of reaction brought about 
by the political, economic, pbilomphical, and industrial factors 
above described, the policy of all nations has 'been out of harmony 
with the individualistic theory, and if the signs of our own 
time can be trusted this theory wilt command less respect 
twenty years from now than it commands to^Say. 

From the side of reason and experience the arguments against 
the individualistic theory are overwhelming. They are drawn 
in part from the nature of man, and in part from the defects 
of tlie individualistic asomptione. 

The most extreme of these assumptions is that govemment is 
merely a necessary evil. Government is conceived entirdy, or 
almost entirely, as a check upon individual liberty, and therefore 
as regrettable if not abnormal. Now the truth is that the State 
and government are as natural as human association. Men 
cannot live in isolation; in society they cannot live reason^e 
lives nor pursue self-development without the State. This ia 
a fundamenta], normal fact of human nature, as evinced by 
universal experience. It is a fact that the Catholic Church has 
always recognized and proclaimed. She teaches that tbe State 
is a necessary, not a voluntary, society, and tiiat it is as natural 
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to man as the family or as organized religion. The exponents 
of the individaalistic theory proceed from a false viewpoint 
and a false assomption concerning the nature and needs of man 
in relation to the State. Were they to estimate the facts of life 
without these prejudices, they would realize that the State is a 
necenary means to right living and human progress. 

Their conception of governmental activity aa almost entirely 
restrictive and coercive is false and misleading. In the first 
place, modem govemments perform very many fonetiona which 
are not restrictive, even in form. Such are the maintenance of 
■choola, a health service, a life saving service, fire departments, 
roads, parks, etc., and the operation of a great number of scien- 
tific bareaos and other centers of information and advice. None 
of these is a direct restraint npon the freedom of the individual. 
ScHne of them indirectly diminish the economic and professional 
opportunities of some persons, inasmuch as they occupy, in 
whole or in part, fields that would otherwise be occupied ex- 
olnsively by individual citizena To be sure, the individualist 
may assert that these are not legitimate fonetiona of the State, 
but that contention is based upon an apriori theory rather than 
upon any direct interference with individual liberty. The 
apriori theory will be considered presently. 

In the second place, a great deal of restrictive or prohibitive 
legidation is negative only in form. In ^ect it is pceitive, 
inasmncb as it increases the actoal Ifterty and opportunity of 
all those persons who could not or wonld not exercise the liberty 
which the law forbids, and who wonld be injnred through the 
eaercise of such liberty by others. For instance, child labor 
legidaMon increases the opportunities and welfare of children ; 
anti-monopoly laws are calculated to increase the opportunity 
and welfare of the majority of the {wpulation. When men 
denounce industrial regnlations of this sort as restraints upon 
individual freedom, what they really demand is that one class 
of persons should be left free to oppress another, nsually a 
larger, class of persons. In all such dtnaticma the real conflict 
of desires and interests is not between the government and the 
whole body of citiKena, but between two classes of citizens. 
Hence the reasonslbleneag of government interference with in-| 
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dividual liberty cannot be determined ty the bare, technical 
fact of restraint. It is to be sought in the effects -whiab the law 
produces upon the rights and w^fare of the various elaaees 
that make up the commimity. 

In the third place, restrictive and prohibitive legislation rardy 
diminWies the actual liberty of more than a minority, generally 
a amall minority, of the community. The law forbidding theft 
^pliea in form to all the citizens, but it actually affects only 
a small minority; for the great majority have no desire to steaL 
The liquor prohibition law curtails the desired liberty of as 
large a proportion of the population as any other restrictive 
statute, since a very nnmerous section of the community wants 
to conenme intoxicating drii^; nevertheless, a very large num- 
ber, if not the majority, attaches no importance to this freedom. 
The latter are not practically affected by the prohibition law. 
Their liberty is only hypothetically, not actually, dimini^ed. 
The law forbids them to do something which is outside of their 
desires. The repeal of the law would give them a kind of 
liberty that liiey do not regard as of any value. When we 
turn to the industrial field, we find a very striking difference 
between the hypothetical and the actual diminution of liberty. 
Laira which prohibit the exploitation of child labor by nnploy- 
en, and the imposition of extortionate prices upon consumers 
by a monopoly, restrict the potential or theoretical liberty of all 
persons, since they carry no exemption for any class. Never- 
theless, the persons whose freedom is actually lessened, constitute 
a very small section of the population. The overwhelming 
majority could not or would not do the things which tbe law 
forbida In their case the law is no restraint upon actual liberty. 

Id the fourth place, the curtailment of liberty is not neces- 
sarily nor always an evil thing. It is not even a leaser evil. 
Not infrequently it is a pomtive good. Individual liberty is t 
means, not an end. When it is directed to evil purposes, to 
objects inconsistent vrith the true welfare of its possefsor, it if 
a bad thing for him. When it inflicts injury upon the nei^bor, 
it is likewise irrational. And these pervermons of liberty are 
sufficiently frequent to require constant restraint by an adequate 
social Ageney. Such an agtam^ is the government While negi- 
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tive in form, — "thou ahalt not" — its regulations are oltimatel; 
positive and constructive. It assures to men a larger meaanre 
of opportunity for right life than would be possible in its absence. 
The limitation of liberty is quite aa normal as the exercise of 
liberty. Hence due limitations imposed by the State are in no 
aenae an evil, nor even abnormal. It must be acknowledged 
that the restrictions of individual liberty by many European 
governments in the seventeenth and eighteenth centuries were 
tyrannical and destructive of human welfare ; but this fact does 
Dot warrant the inference that restriction itself is only a species 
of necesaaiy evil. 

So much for the aasmnptioos and prejudices underlying the 
individnalistic theory. Let us now consider its supreme political 
formula; namely, that government should merely prevent and 
punish violence and fraud and enforce contracts, or that ita 
sole function is the protection of rights. In passing, it may be 
noted that the exponents of the theory are not willing to have 
their formula applied in its full extension. For example, the 
claim of the laborer to a living wage is in the present industrial 
system one of man 's natural righta Yet the individualist would 
deny tiiat the enforcement of this right by means of minimum 
wage law is a proper function of government. In any case, 
the formula itself has no basia in reason or in experience. 
If the end of the State is to promote the common good, why 
should its benefits he restricted to one class of goodsT Men 
need protectitm against injustice, indeed, but they have also 
a great variety of other needs. Religion, morals, education, and 
health, are at least as vital to human welfare as physical in- 
tegrity and private property. And the inability of the individ- 
ual to safeguard his welfare in respect to the former goods is 
frequently ast^vions as in the case of his corporal and property 
rights. Nevertheless, the individualist would not permit the 
government to make adequate provision for man's welfare as 
regards religion, morality, education or health. Such legislation 
he would condemn as outside the legitimate province of the 
State. Surely this position is artificial and illogical. 

The individnalistie principle of equal freedom is likewise 
artificial. Moreover, it is impossible. It holds that the individ- 
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□al shoold be free to do auytbing that he wiBhes, provided tbat 
lie does not interfere with the eqnal freedom of othera. Bat tliii 
principle is gratuitous and palpably false. Trandated into 
governmental policy, it vould permit adultery, fornication, the 
teaching and propagation of obscenity, deception, usury and 
all other forma of extortion. It would provide a paradise for 
every species of economic oppressor. The man who desired to 
commit any of these crimes could logically claim immani^ from 
governmental interference on the ground that he conceded the 
same liberty to everyone else. This principle would be of great 
advantage to men who were exceptionally vicious, exceptionally 
cunning, and exceptionally selA^. It would put at a disad- 
vantage all those who did not wish to exercise this kind of 
individual "liberty." 

Nor ia thia all. At first si^t, the principle of equal individual 
liberty seems to authorise, or at least to permit, governmental 
repression of such crimes as theft, assnalt, and homicide. In 
reality it does nothing of the kind. For it is not based upon 
nor determined' by (Ajective considerations, such as the safety 
of society or the maximum amount of human welfare. Both 
Kant and Spencer express the principle in subjective terma 
The will of the individual ia to determine the limits and the 
application of the principle. "So act," says Kant, "that the 
free use of thy liberty can coexist with the liberty of everyone 
else according to a universal law." In Spencer's formnlatitm, 
"every man is free to do that which he wills, provided- he in- 
fringes not the equal freedom of any other man." Therefore, 
each individual ia the autboritativo interpreter of the principle 
in his own regard. The man who steals does not rifdate the 
principle, so long as he does not aA the State to deny the same 
liberty to his fellows. The murderer is likewise safe from inter- 
ference if he will coDcede to other men the right of universal 
homicide. As pointed out above, thds principle should be 
peculiarly gratifying to the exceptionally vicious and exceptios- 
dly cunning; also to those possessed of exceptional i^iyaieal 
strength. Many if not all such persons would welcome a regime 
of unrestrained competition in fraud and' violence. With im- 
munity from legal restraint, tiiey would be willing to take all 
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the riaks of competing in enminality with their Iras "effici^it" 
feliowB. 

Admirers of Kant may qneation thia interpretation of hia 
principle. Th^ may claim that the phrase, "according to a 
luuTersal law," is an objective limitation upon the Enibjective 
and aAltrary interpretation and exercise of individual liberty. 
The claim cannot be allowed. The "aniveraal law" which Eant 
bad in mind was not the moral law, nor the civil law, nor the 
divine law. It was simply the universal law of liberty. It 
could be violated only by the man who refused to grant to others 
the liberty that he claimed for bimaelf. Such a man would be 
acting aocordii^ to a partieular, or exceptional, law of liberty. 
Bat the man who was willing to concede the same liberty to 
others conid indnlge in wholesale acts of injnatiee without 
rlolating the Kantian principle. Nor is it relevant to object 
that such conduct if nniversalized would destroy human society ; 
for the Kantian principle does not reci^nize any objective 
standard or coBSeqnenee as the determinant of individual free- 
dom. Each individual is authorized to apply the principle 
according to bis own desires and conceptions, unhindered by 
any eonsideration of social consequences. 

THB SOCIALIST THEORY* 

According to the program of International Socialism, the State 
would assume several new and very important functions. These 
are mainly economic, but they also include a large extension of 
State control over the family and education. 

The Socialist theory holds that the State ^ould own and 
operate substantially all the means of production; that is, all 
land used for commercial and industrial purposes, all mines, 
all but the smallest farms, and all except the very small indus- 
trial estaUirinneDts and instruments of production and dis- 
tribntioD. The great majority of individuals engaged in agri- 
cultural^ industrial, and commercial pursuits would be employees 
of the State. The only kinds of hufdness, whether in town or 

*Cf. Hlllquit-Bjaii, SocMitmi Promise or Menaeef Skelton, SoetallMt, 
A CHHeoi Jfio^ift. Ctthrela-OetteliDMiii, Sooioiwm. ( iMwIc 
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coaotTT, owned and carried on by individuals woold be soeh 
very small concerns as could be managed' hy one person, or at 
most, by one person with the assistance of one or two employee!. 

From both the individual and the social viewpoint this would 
be an undesirable extension of State functions. The individual 
would be dependent upon the State througrhout his whole lite, 
not merely for protection and economic opportunity, font for ha 
occupation and his livdihood. His only source of incoiue would 
be his salary, and for that he would be dependent entirely npw 
the State. He could not choose between that condition and the 
management of a buEriness of his own. At least, such would 
be the lot of the vast majority. On the other hand, everything 
that entered into the individual's consumption would have to )>e 
bonght from the State. At present the purchaser of goods can 
make a choice among competing dealers. If he does not like 
a certain dealer or a certain kind of commodity, he can supply 
bis wants elsewhere or otherwise. In a Socialist r^izne he 
would be compelled to select from the small number of standard- 
ized artjclea provided by the State. In a word, the State would 
be the only seller of goods as well as the only buyer of labor. 
Even if men obtained a better and more secure livelihood in a 
Socialist society than they now obtain, this advantage would not 
compensate them for the lack of freedom in their economic con- 
tracts, and the la*^ of tbat social power and that self-respect 
which are provided by private property. 

The combination of political and industrial functions in the 
State would place the individual entirely at the mercy of boreau- 
erats and majorities. Human beings could not be trusted to 
exercise justly this tremendous power. While the people would, 
indeed, have the legal right and power to remove any set of 
officials at the elections, we must remember that "the people" 
is never a simple entity, having only one set of interests and 
acting unanimously. In political affairs, "the people" that 
determines policies is never more than a part of the whole 
population. It is at most a majority; sometimes it is only a well 
organized minority. A national administration that possessed 
the economie and political power conferred by Socialism would 
be much more difficult to dislodge than one possessing merely 
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the aaUtority conceded by oar present political system. Under 
Socialism a goTenuneiit could be maintained in office indaflnitely, 
throng a eombination of the wot^ers in the principal indnstries, 
and woald be able to subject the rest of the population to 
unlimited economic oppression. 

The flommon good' would be onormoualy impeded by the at- 
tempt of the State to own and manage the means of production. 
In the words of Pope tieo XIII, such an industnal organization 
would produce universal "misery and d^radation." The main 
reason is that the State woald be unable to command either 
the incentives or the discipline which are necessary for efficient 
production. Under Socialiam both the directors and the directed 
would be remonerated entirely by salaries. There would be no 
elastic and indednite gain held out before men as a stimolus to 
initiative, hard work and ^ciency. In the present system snb- 
stantiaHy all bnsinesB men and a lai^ proportion of those who 
are compensated by salaries and w^es, have some reason to hope 
that their rewards can be increased to an indefinite ^tent 
through their own efforts. In a Socialist (system this hope would 
all but disappear. Even though increases in salaries and wages 
might be appointed for those who exhibited a certain d^ree of 
productivity, the arrangement would necessarily be operated in 
such a rigid and routine f a^ion, and' recognition of merit would 
be so alow and halting, as to stifle incentive at its source. The 
promptness with which efficiency is now rewarded would be 
almost entirely wanting. 

Not only adequate incentive but effective discipline wonld be 
impossible. The great majority of men are lazy. To a great 
extent they are kept working throogb the stimulus of fear. They 
are afraid of losing their jdbe. In a Socialist regime the direc- 
tors of indnstry would not have sufficient power to discharge lazy 
and incompetent workmen, since their own positions wonld be 
finally dependent upon the votes of those under their direction. 
The only alternative is a militaristic organization of industry 
which could not long sarvive in a democratic State. 

The Socialist program includes a large extension of govern- 
mental control over the family and education. Indeed, the 
majority of Socialists regard the child as belonging primarily ^r 
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to the State. Thsy ItxA with favor upon a loosening of the 
marriage bond, and the cDntlnnation of the marital onion 011I7 
■o l(mg aa the two parties think th^ love each other. The 
diaastroua effects upon the welfare and pn^reu of the race which 
would follow State usurpation of most important parental fane- 
tiona, and' State encouragement to a STstem of free love, are 
too obvions to require formal or detailed description. And 
State monopoly of ed'ucation would be a most subtle and 
destmetive assault upon individual liberty. 

The distrust of the State which underlies the individualist 
theory would be entirely justified if political society bad an 
inherent tendency toward the Socialist State. Happily there 
exists no such tendency. Indeed, it is only when the State ia 
prevented from exercising and developing its normal functions 
that the danger of perversion into Socialism can become e<m- 
aiderable. The true and rational conception of State fonetions 
avoids the vices and the extremes of Socialism no lesa than of 
individualism. This conception will form the subject of the 
next chapter. 
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10. THE PBOFER FUNCTIONS OP THE STATB 
Bt Bet. John A. Btan, D.D. 

The end of the State, we have seen, is to promote the welfare 
of itB citizenfi, as a whole, aa members of families, and as mem- 
bera of social classes. Anyone who is inclined' to doubt the 
propriety of inclndiiig' the second and third of theae clausea, 
i^ill diamias the inclination as soon as he looks beneath formulas 
and flxea his attention npon realities. 

The State exists and functions for the sake of human bungs. 
It attains this end primarily by aafeguardii^ those interests 
that are common to all the persons under its jurisdiction ; for 
example, by resisting foreign invasion and protecting life and 
property. If it stops at this point it will leave unprotected not 
only many individual interests, but many elements of the com- 
mon good, many aspects of the general welfare. To neglect the 
integrity of the family or the prosperity of any considerable 
social class, will soooer or later injure society as a whole. To 
take care of these interests is, indirectly at least, to promote 
the common good. Nor is this all. Since individual welfare 
is the ultimate, though not strictly the formal, object of the 
State, that object ought to be deliberately promoted by the State, 
whenever it cannot be adequately furthered by any other 
agency,' To deny this proposition is to assume that men have 
been onaUe to achieve a political oi^anization that is adequate 

*Cf. CToaln, T\e Beienee of Ethici, 11, 474: "The measnre of SUU 
fanetion, therefore, U to be found in the neeeMitI«s of man and the ina- 
bility of the indlvldiiftl and the family to provide these necesiittes. Anj- 
tbing, therefore, ivhieh is neeeuaij, wheUier for the indiTidnal or for 
soeie^ at large, and which the individual or the funilj is not In a position 
to aapplj, may legitimate); be regarded as inelnded in the end of th« 
Bute." ,- I 

221 .C.OOgIC 



222 STATE AND CHUBCH 

to safeguard their temporal welfare. Htywerer, it is neither 
desirable nor practicable for the State to provide for every 
individual aa such. It can promote individoal welfare best b; 
dealing with men aa groups, through their most important group 
relationships; therefore, as members of families, and as members 
of social classes. When it provides for the needs that are eom- 
moo to members of these two fondamental forms of aaaociation, 
it benefits most effectively the whole nomber of its component 
individuals. 

What are the specific policies and measores by which the 
State can best attain the objects described in the foregoing para- 
graphs f To answer thia question will be to describe the proper 
functions of the State. 

Among political writers a fairly frequent classification of 
State functions is into necessary and optional, or eesential and 
non-essential. The former are "such as all governments must 
perform in order to justify their existence. They include the 
maintenance of industrial peace, order, and safety, the protection 
of persons and property, and the preservation of external secur- 
ity. They are the original primary functions of the State, and 
all States, however rudimentary and undeWoped, attempt to 
perform them."* They may be enumerated somewhat more 
specifically as military, financial, and civil.* la the exercise of 
its military function, the State defends itBelf and its pet^le by 
force against foreign aggression, and prevents and repreffies 
domestic disorder. The financial function of the State com- 
prises the collection and expenditure of funds for the mainte- 
nance and operation of government. Regulations concenung in- 
dividual rights, contracts, property, disputes, crime, and punish- 
ment, constitute the State's civil function. 

The optional or uneffiential functions are calculated to increase 
the general welfare, but they could conceivably be performed in 
some fashion by private agencies. They comprise public works; 
public education; public charity; industrial regulations, and 
health and safety regulations.* Under the head of public 

* Oumer, An Introduction to PoUtieal Science, p. 318. 

' Holt, An Itilrodvclion to 1A« Study of (?ovemment, np. S68-SS1. 

•Holt, op. cil., pp. 285-306. V.OO'MC 
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works are comprised : Control of coinage and currency and tbe 
conduct of banks; the postal service, telegraphs, telephones, and 
railroads; the maintenance of lighthouses, harbors, rivers, and 
roads; the conservation of natural resources, snch as forests and 
water power, and the ownership and operation of supply plants 
and municipal utilities. Public education may include not only 
a aystem of schools, but museums, libraries, art galleries, and 
scientific bureaus, siich as those concerned with the weather and 
with agriculture. In t^e exercise of the function of public 
charity, the State establi^es asylums, hospitals, almshouses, cor- 
rective institutions, provides insurance against accidents, siek- 
aess, old age and unemployment, and makes various provi^ons 
of material relief for persons in distress. In the field of regula- 
tion, as distingni^ed from that of ownership, operation, or 
mfuntenance, the States supervises public safety and indnsby. 
B^olations of the former kind relate to quarantine, vaccination, 
medical inspection of school children and of certain businesses 
and professions, and protection of public morals in the matter 
of pictures, publications, theatres and dance halla. Industrial 
r^nlation extends to banks, commerce, business combinations, 
and the relations between employer and employee. 

The classification of State functions as necessary and optional 
has the merit of presenting a eomprebensive view of political 
experience, It enables us to see how States have interpreted 
their scope, and distinguished' between functions that are essential 
and functions that are non-essential. While all fully developed 
States have regarded as essential the functions which are so 
designated in the foregoing paragraphs, not all have ^reed in 
conceiving the so-called optional fonctions as of that character. 
Some' of the optional funt^ions have been regarded by some 
States as primary and essential. And the number of optional 
functions that have been undertaken varies greatly among the 
various States. The factor determining the course of the States 
in this matter has been mainly, if not exclusively, expediency. 

A somewhat analogous classification is used by many Catholic 
writers. While conforming fully with political experience, it 
is also based upon fundamental principles of ethics, and it illus- 
trates the principles of logic. It is thus stated in summary form i \q 
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hy Cathrein.' The fanetions of the State are twofold : Fint, lo 
Mf^rtiard the juridical order, that is, to protect all righta, of 
iDdividuals, families, private associations, and the Church; 
second, to promote the (feneral welfare i>7 positive means, vith 
respeet to all those (roods that contribute to that end. Snb- 
Btantially the same classification and principle is laid down b; 
Meyer,* Castelein,' Cronin,' and Lilly/ In a general way the 
primary functions in this classification correspond to the ueees- 
sary or essential functions in the grouping made by the political 
writers. While the second group of functions denoted by the 
Catholic writers resembles the second cat^ory of the political 
seience manuals in a general way as regards content, there is 
a considerable difference of principle. The secondary functions 
described by the political writers are said to tie optional, and 
their optional character is determined mainly by the varying 
experience and practice of particular States; but the positive 
promotion of general welfare is regarded by the Catholic writers 
as normal and necessary, because required by the fundamental 
needs of human beings. According to the Catholic writes, the 
difference between the primary and secondary functions of the 
State is not a difference of kind but only of degree. As noted 
by Meyer, the primary functions are pot sufBcient. The State 
must not only saf^nard rights, but promote the general good 
by positive measures of helpfulness."' This is the general prin- 
ciple. In carrying it out, the State may properiy undertake 
some particular activities wMch are not obligatory, but only 
more or less expedient. 

FRIIIABT FUNCTIONS 

The concrete activities which fall under the primary fanetions 
of the State may be summarized as follows. All natural rights 
must Teceive adequate protection. The State is obliged to aafe- 

•Philotophia Moralis, No. 945. 
' Iiutitutionet Jurit NatvratU, II, no. 317. 
^Fkilotophia MoraliM et Boeiaiit, p. 440. 
■ The Seienee of EihieM, II, 472-4TS. 
•Fir$t pTinnpU$ i» PoUtiet, eh. IV. 



THE PROPER FUNCTIONS OP THE STATE 225 

gnard the indiviclaal 'a rights to life, liberty, property, livelihood, 
good name, and apiritaal and moral security. Whence it follows 
that laws must be enacted and enforced against all forms of 
physical asault and arbitrary restraint ; against theft, robbery, 
and every species of fraud and extortion ; against all apparently 
free contracts which deny the opportunity of pursuing a liveli- 
hood on reasonable terms ; against calumny and detraction ; and 
against the spiritual and moral scandal produced by false and 
immoral preaching, teaching, and publication. 

In the individualistic theory, the first two classes of enactments 
are held to exhaust the functions of the State, apparently on the 
assumption that they cover all the individual's rights. This is 
a groBaly inadequate conception. Reasonable opportunities of 
livelihood, reputation, spiritual and moral security, are all among 
man's primary needs. Without them he cannot develop his per- 
sonality to a reasonable degree, nor live an adequate life. There- 
fore, they fall within the scope of his natural rights. For natural 
rights include all thoee moral powers, opportuuitiea and im- 
munities which the* individual requires in order to attain the 
end of his nature, to live a reasonable life. Any arbitrary or 
unreasonable interference with these is a violation of the rights 
of the individaal. Hence the unfair competition carried on 
by a monopoly, unreasonable boycotts, wage contracts for less 
than the equivalent of a decent livelihood, untme or otherwise 
onjustiflable statements derogatory to a man's reputation, utter- 
ances and publications calculated to corrupt his religion or 
morals, — are all injurious to the individual, and are unreason- 
able interferences with the security and development of his 
personality. 

All the foregoing rights should be safeguarded by the State, 
not only as exercised by the individual, but also as involved in 
the reasonable scope of associations. Hence the family, the 
Church and all legitimate private societiea have a just claim 
to protection by the State in the pursuit of all their proper ends. 
Men have a right to pursue their welfare not only by individual 
effcfft but throng mutual association. 

A corollary of State protection of rights is State determination 
of rights. To a very great extent the reciprocal limits of in- 

■Ic 
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dividuaJ rights cannot be satisfactorily adjusted by the mdivid- 
ualfl themselvea. This fact is most conspicuously illnatrated in 
eonnection with property rights, bat it receives frequent ex- 
emplification in other sections of the juridical province. 

While all the rights above described have a general claim 
upon the State for protection, oot all of them have an aetul 
claim to adequate protection at any given time. This is a ques- 
tion of prudence and expediency. What the State may normally 
be expected to do, is one thing; what it is here and now able to 
do, is qnite another thing; for esanxple, with regard to false 
religions teaching and scandalous moral teaching. Perhaps the 
most comprebennve and practical principle that can be laid 
down is this: The State should not attempt to protect any r^ht 
beyond the point at which further efforts threaten to do more 
harm than good. 

SBOONDABY FnN(mo»ra 

These can be conveniently described by following the order 
outlined in the paragraph which enumerated the so-called op- 
tional functions. In general, the secondary functions cover all 
activities that cannot be adequately carried on by private effort, 
whether individual or cooTporate.*' 

FubUc, WorJcs. Under this head are included all those indns- 
tries and institutions which the State not merely regulates, but 
owns and manages. The control of coinage and currency are 
undoubtedly antong the necessary functions of government ^A 
Almost equally neceflsary is the government postal service. Tele- ^ 
graphs, telephones, railways, water supply and lighting may in 
a sense be called optional functions, since the general welfare does 
not always require them to be operated by the State. When pub- 
lic operation is clearly superior to private operation, all things 
conridered, the State undoubtedly neglects its duty of promoting 
the common welfare if it fails to manage these utUities. It is 
a necessary part of the State's functions to provide such public 
safeguards as fire departments, lighthouses, buoys, and beacons; 
to maintain such instrumentalities of communication as roadi, 

"Cf. Uerer, op. oU., n, p. 28B: Cronin, op. eft., II, 474, 478. , 
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canals, bridges, and wharves ; and to conserve snch natural re- 
sources as forests, water powers, and watersheds. None of these 
activities can be satisfactorily performed by private enterprise. 

Public Edacation. As the child belongs primarily to the 
parents, so the function of education is primarily theirs. Both 
these propositioDs are demonstrated' by the facta and reqaire- 
ments of haman welfare. In very exceptional cases only can the 
edacation and upbringing of the child be controlled and carried 
on as well by the State as by the parents. Nevertheless, the 
ccmimon welfare does require the State to take a rather im- 
portant part in the work of education. It is summarized in the 
following excerpts from the Pastoral Letter of the American 
Hierarchy, issued in 1920. 

As the public welfare is largely dependent upon the 1ntell^en«e of 
the citizen, the Stat« has a vital coneeru in education. This Is implied 
in the original purpose of our govenuneDt which, as set forth in the 
preamble to the Constitutioii, is "to form a more perfect union, eatab- 
lish justice, ensure domestic tranquility, provide for the common 
defense, promote the general welfare, and seeure the blessings of 
liberty to ourselves and our posterity." 

In accordance with these purposes, the State has a. right to insist that 
its citizens shall be educated. It should encourage among the people 
Bueh a love of learning that (hey will take the initiative and, without 
eonatraint, provide for the education of their children. Should they, 
through negligence or lack of means fail to do so, the Stal« has the 
right to establish schools and take every other legitimate means to safe- 
guard its vital interests against the dangers that result from ignorance. 
In particular, it has both the right and the duty to exclude the teaeh- 
ing of doctrines which aim at the subversion of law and order and 
therefore at the destruction of the State itself. 

The State is competent to do these things because its essential func- 
tion b to promote the general welfare. But on the same principle it is 
bound to respect and protect the rights of the citizen, and especially of 
the parent. So long as these rights are properly exercised, to encroach 
upon them is not to further the general welfare, but to put it in peril. 
If the function of government is to protect the liberty of the citizen, 
and if the aim of education is to prepare the individual for the rational 
use of his liberty, the State cannot rightfully or consistently make edu~ 
cation a pretext for interfering with rights and liberties which the 
Creator, not the State, has conferred. Aay advantage that might 
aeeme even bum a perfeet system of State education would be more 
than offset by the wrong which the violation of parmtal rights would 
involve. ,,-i[p 
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In mtr wnntry, government thne far haa wisely refrained from plac- 
ing any other than abaolntely necessary restrictions apon private initia- 
tive. The reanlt is seen in the developmait of our resoarett, the 
products of inventive genins and the magnitude of our enterpriata. 
But our most valuable resources are the minds of our children, and for 
their development at least the same scope should be allowed to indi- 
vidusl effort as is secured to onr nndertakings in the material order. 

The spirit of our people in general is adverse to State monopoly, and 
this for the obvious reason that such an absorption of control would 
mean the end of freedom and initiative. The same consequence is sate 
to follow when the State attempts to monopolise education; and the 
disaster will be greater inasmuch as it will aSect, not simply the worldly 
interests of the citizen, but also his epintual growth and salvation. 

There are other public educational institutions which can 
aearcely be called absolutely neeesaary, and yet which are so 
uBcfnl that they may vety properly be conducted by the State. 
Such are museums, art galleries, librariea, zoological gardens, 
scientific btireaus, laboratories, and experiment stations. The 
services rendered by these agencies contribute much to the com- 
mon welfare and they could not, as a rule, be adequately carried 
on by private effort. 

Public Charity. The principle that the State should do only 
those things which cannot be done as well hy private action, 
applies with especial force to the field of charity. In general, 
this principle rests upon the fundamental truth that the indi- 
vidual reaches a higher degree of self-dev^opment when he does 
things for himself than when the State does things for him. In 
the province of charity this fact is illustrated with re^gard both 
to the receiver and the giver. The former 19 mwe likely to seA 
unnecessary assistance from the State than from an individual : 
the latter is more likely to infuse his charity with human ^nn- 
pathy than is the State; and his incentives to charitable action 
are diminished if the State does too much. In both cases harm 
is done to individual development. 

Nevertheless, the charitable functions of the State are nnmer- 
COS and important. In the field of prevention, it can and should 
use all proper and posEtible methods to provide that kind of 
social environment which renders charitable relief unnecessary. 
Under this head comes a large list of industrial, educational, 
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sanituy and moral provisions, to aflBoie people a rcasonalile 
minimnm of the material conditions of living. Some of these 
aie stated in detail in later paragraphs of this chapter. In the 
field of relief, the State is frequently required to maintain hos- 
pitals, asylums, almshouBes and corrective institutions; to grant 
subsidies to private institutions and agencies engaged in these 
works; and even to provide for needy persons outside of institu- 
tions. Whether and to what extent the State should undertake 
any of these tasks, is always to be determined by the answer 
which the actual situation gives to the question : can the State 
do the work better, all things considered, than private agencieal 
"All things considered," refers to remote as well as immediate 
results. For example, it is conceivable that the State might 
take care of all dependent children more cheaply than could 
private associations, but this action ought not to be taken if it 
would lead to a notable decline in charitable feeling, responsibS- 
ity, and initiative among individuals. 

Public Health, Safety, Morals, and Religion. The State should 
protect its citizens against disease, by sanitary regulations, such 
as those relating to quarantine, inoculation, medical inspection 
of school children, impure drugs, adulterated food, and the dis- 
posal of gatl>age. It should saf^uard their physical integrity, 
by such measarea as trafBc rules, safety requirements for public 
conveyances, and building regulations. It should, as far as 
possible, provide them with a good moral environment through 
the regulation Or repression of the liquor traffic, through the 
suppression of divorce, prostitution, public gand>ling, and in- 
decent pictures, printed matter, theatrical productions, and 
places of ^amusement. Finely, the State is under obligation to 
protect and pr(»note religion in all ways that are lawful and 
effective. Here we may appropriately quote the words of Pope 
Benedict XV: 

I>et princfifl and mien of the people bear this in mind and bethink 
themselveg wbether it be wijje and a^ntary, either for pnblie authority 
or for the nations themB^vee, to set aside the holy religion of Je«u 
Christ, in which that very authority may find snch powerful rapport 
and defraiae. Let them seriously consider whether it be the part of 
political wisdom to ezclade from the ordinance of the State and from 
public instniction, the tMnhing of the Qospd and of the Chnrsh, Onlyi [q 
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too veil does experience show that when religion is banished, hnnui 
anthoritr totters to its fall. That which happened to the first of onr 
race when fae failed in his duty to Qod, nsnall; happens to nations ai 
well. Scarcely had the will in him rebelled against Ood when the pas- 
sions arose in rebellion against the will; and likewise, whrai the rolos 
of the people disdain the authority of Qod, the people in tarn despise 
the aathority of men. There remains, it is true, the naoal expedient ot 
Buppressing rebellion by force; bnt to what effeetl Force subdues the 
bodies of men, not their sonls." 

All these matters are of vital importance for poblie welfare, 
and aome of them are even included' within the primaiy fnnctiona 
of the State, inasmuch as they involve the protection of natnral 
righta. None of them can be adequately dealt wit^ by private 
effort. 

Industrial Regulatitm. Owin^ to the complexity of modem 
indostrial conditions, this function of the State is more impor- 
tant than in any preceding age. Owing to Ha effect upon the 
pecuniary interests of individuals, it has been more atron^y 
criticised than any other activity of the State. Not much oppon- 
tion has (been offered to State re^niiation of banks. All reason- 
able men recognize that the public must be protected through 
requirements concerning incorporation, minimmn of capital and 
surplus, liability of stockholders, nature of investments, amount 
and kind of reserves, the issuing of notes, and public inspection 
and supervision. 

The regulation of commerce, public utilities and manufactures; 
has a varied scope and may be exercised iu various ways. Foreign 
commerce may be regulated through taxes and embargoes oa 
imports and exports, and by other methods of restriction. The 
regulation of domestic commerce takes many forms: inttmcating 
liquors, tobacco, explosives, drugs ondi other commodities are 
Hubjected to a qrstem of licensing, or special taxation, or other 
kinds of l^al superviedon ; railroads are forbidden to exact more 
than certain maximum charges for carrying goods and pas- 
sengers, and are compelled to maintain certain standards of 
service; and such municipal utilities as street railways and ligltt- 
ing concerns must submit to similar reqnireiiieuta. Commercial 

•EotTsUeal, Ai BMUtHmi^ Nov. 1, IBli. .^ , 
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contracts which are clearly extortionate, Bucb as loans of money 
at Oflorioiu rates, are generally prohibited by law. In this mat- 
ter the policy of governments is not in accord with the individli- 
aliatie theory that all technically "free" contracts ought to be 
legally enforced'. As a matter of fact, such contracts are not 
free in any fair sense. All the foregoing regulations promote 
the public wdtare and are evidently among the proper functions 
of the State. 

The most important public regulation of manufactures is 
that which strives to prevent unfair dealing and extortion by 
monopolistic corporations. In some form this is a very ancient 
practice of the State. Many centuries ago, legislators became 
aware that human t>eings cannot be trusted to exercise monopoly 
power with fairness to either competitors or consumers. Today 
the most enlightened governments have numerous and complex 
statutes to prevent and punish both these forms of injustice. 
Such measures are clearly justified, not only to promote the 
public good, but also as an exercise of the primary function of 
the State, namely, the protection of natural rights. They are 
intended to prevrait and punish unjust dealing and extortioo. 
Nevertheless, they have not adequately attained that end. Addi- 
tional measures are required, to limit still further the "indi- 
vidual freedom" of the monopolist to treat his fellows unjustly. 
Legal detennination of maximum prices, government regulation 
of supply and distribution, and State competition in the manu- 
facturing or other bnsineaa carried on by a monopolistic con- 
cern, — are the principal new method's that have been suggested. 
In so far as they are necessary and would prove adequate to 
protect the general welfare, they can undoubtedly be classed 
among the proper functions of the State. Since the main dbjeet 
is to prevent the imposition of extortionate prices upon the con- 
sumer and the receipt of excessive profits and interest by the 
mcmopoly, these and all other regulatory measures are directed 
against that "rapacious usury, which, although more than (mee 
condemned by the Church, is nevertheless, under a different 
guise but with the like injustice, still practiced by covetous 
and gracing men."" 

" Fop« Leo Xni, On the Condition of Labor. 

r,o,i,,-,-,ih,.GoO(^lc 



232 STATE AND CHURCH 

Probably th« most necesaary and beneficent group of iodnstrul 
r^ulations are those which apply to the labor contract and the 
conditions of labor. The principal subjects covered are wages, 
hours of labor, child laAwr, woman labor, safety and sanitation 
in work places, accidents, aickness, old age and imemployment. 
As r^ards wages, legislation has been enacted regulating th« 
manner and frequency of payment, and fixing minimum rates 
of remuneration. Underlying moGt of the latter measures is the 
theory that no wage earner should be required to accept leas 
than the equivalent of a decent livelihood. So long as millions 
of workers are unable to obtain this decent minimum throDgh 
their own efforts or through the benevolence of the employer, 
they have clearly the right to call upon the intervention of the 
State. In other words, the enactment of minimum wage legis- 
lation is among the State's primary as well as secondary func- 
tions. Laws prohibiting an excessively long working day, the 
employment of young children, the employment of women in 
occupations onauited to their sex, the existence of unsafe and 
unsanitary work places, — are all likewise included among both 
the primary and the secondary functions of government. Legal 
provisions for the prevention and adjustment of industrial dis- 
putes, and to insure the workers against accidents, sickness, un- 
employment, invalidity and old age, have been made by various 
countries. Tbey evidently represent a normal exercise of, at 
least, the secondary functions of the State." 

To the foregoing legal measures for the protection of labor 
may pertinently be applied the principle laid down by Pope 
Leo XIII: "Whenever the general interest, or any particular 
class suffers or is threatened with injury which can in no other 
way be met or prevented, it is the duty of the public authority 
to intervene." Indeed, the great Pontiff himself applied the 
principle quite specifically to the conditions and needs of the 

"Cf. Social BeeoDstruction Piapam of the Four American Bisbops, U 
TfM Chweh and Labor (Uaemill&ii). An eieellent and fundamental itate- 
aunt of tbe economic functions of the State niU be found in Iiutitulione* 
Jvri» NatvTalii, by Theodora Mejer, B.J., II, pp. 683-680. Uninstneted 
penoDS who tbink that legialatioB for a minimum nsKe and for aoeiil 
inauraiiee ii " locialiBtie " will have a better notion of Catholic locial 
toaching after reading these paragrapha. 
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worUiig «lasB. He said ; "When there is question of defending 
the rights of individaals^ the poor and faelplese have a claim to 
especial consideration. The richer class have many ways of 
shielding thomsdves, and stand less in need of help from the 
State ; whereas, those who are badly off have no resources of their 
own to fall back upon, and must chiefiy depend upon the assiat- 
ance of the State. And it is for this reason that wage-earners, 
who are ondoubtedly among the weak and necessitous, should 
be specially cared> for and protected by the govemment."" 

Our discossion of the end and functions of the State may 
fittingly close with the following declaration of the great Catho- 
lic authority on law, Francisco Suarez : 

"The object of civil Itgislation is the natural welfare of the 
community and of its individual members, in order that they 
may live in peace and justice, with a sufficiency of those goods 
that are necessary for physical conservation and comfort, and 
with those moral conditions which are required for private weU- 
being and public prosperity."" 
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11. LAW AND LIBERTY 

ESTRACTS FROM THE EnCTCUCAL LbTTEB, 

Libertas Praettantissimum, Jane 20, 1688. 

By Pcni Lbo XIII 

HuifAN liberty necessarily stacda in need of li^ht and strengtii 
to direct its actions to good and to restrain them frcon evil 
Without this, the freedom of our will woald be oar rain. First 
of all there must be law ; that is, a fixed rale of teaching what 
is to be done and what is to be left undone. This rule eannot 
affect the lower animals in any true sense, since they act of 
necessity, following their natural instinct, and cannot of them- 
selves act in any other way. On the other hand, as was said 
above, he who is free can either act or not act, can do this or 
do that, as he pleases, because his judgment precedes his choice. 
And his judgment not only decides what is right or wrong of its 
own nature, bat also what is practically good and therefore to 
be chos«i, and what is practically evil and therefore to be 
avoided. In other words, the reason prescribes to the will what 
it fAonld se^ after or ahun, in order to the eventual Ed^unment 
of man's last end, for the sake of which all his actions oo^t to be 
performed. This ordination of reason is called law. In man's 
free will, therefore, or in the moral necessity of oar volimtary 
acts being in accordance with reason, lies the very root of the 
necessity of law. Nothing more foolish can be uttered or con- 
ceived than the notion that because man is free by nature, he 
is therefore exempt trom law. Were this the case, it would 
follow that to become free we must be deprived of reason; 
whereas the troth is that we are bound to siAmit to law pre- 
cisely becanse we are free by our very nature. For law is the 
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guide of nuui 'a actions; it turns him towards good b^its rewards, 
and deters him from evil by its paniahm^ite. 

Foremost in this office comes the natural law, which is written 
and ei^raved in the mind of every man ; and thk is nothing bat 
onr reason, commanding na to do right and forbidding sin. 
Nevertheless all prescriptiooB of human reason can have force 
of law only in as much as th^ are the voice and the interpreters 
of some higher power on which our reason and liberty necessarily 
depend. For, since the force of law consigts in the imposing of 
obligations and the granting of rights, aathority ia the one and 
only foundation of all law — the power, that is, of fixing duties 
and defining rights, as also of assigning the necessary ssnctioiw 
of reward and chastisement to each and all of its commands. 
But all this, clearly, cannot be found in man, if, as his own 
supreme legislator, he is to be the rule of his own actions. It 
follows therefore that the law of nature is the »me thing as the 
eternal law, implanted in rational creatures, and inclining them 
to their right action and end ; and can he nothing else but the 
eternal reason of God, the Creator and Ruler of all the world. 
To this ntle of action and restraint of evil God has vouchsafed 
to give special and most suitable aids for strengthening and 
ordering the human will. The first and most excellent of these 
is the power of His divine grace, whereby the mind can be 
enlightened and the will wholesomely invigorated and moved 
to the constant pursuit of moral good, so that the use of our 
inborn liberty becmnes at once less difficult and less dangerous. 
Not that the divine assistance hinders in any way the free move- 
ment of our will ; just the contrary, for grace woito inwardly 
in man and in harmony with his natural inclinations, since it 
flows from the very Creator of his mind and will, by whom all 
things are moved in conformity with their nature. As the 
Angdic Doctor points out, it ia because divine grace comes from 
the Author of nature, that it is so admirably adapted to be the 
safeguard of all natures, and to maintain the character, 
efficiency, and operations of each. 

What has been said of the liberty of individuals is no less 
applicable to them when considered as bound together in <uvil 
society. For, what reason and the natural law do for individ- iU 
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daIs, that haman law, promulgated for thar good, does for tbe 
citizens of States. Of tlie laws enacted by men, some are cod- 
eemed with what is good or bad by its -very nature ; and the; 
ctHiuiuuid men to follow after what is right and to shun what 
is wrtmg, adding at the same time a suitable sanction. Bat 
such laws b7 no means derive their origin from 6ivH soeiefy; 
because just as civil society did not create human nature, so 
nrither can it be said to be the author of the goodi which 
befits human nature, or of the evil which is contrary to it 
Laws come before men live together in society, and have their 
origin in the natural, and consequently in the eternal law. Tbe 
precepts, therefore, of the natural law, contained bodily in the 
laws of men, have not merely tbe force of human law, bat th^ 
possess that higher and more aogost sanction which belongs 
to the law of nature and the ^mal law. And within the sphere 
of this kind of laws, the duty of the civil legi^tor is, mainly, 
to keep the community in obedience by the adoption of a e<»ii- 
mon djseipline and by putting restraint upon refractory and 
viciously inclined' men, so that, deterred from evil, they may 
turn to what is good, or at any rate may avoid caumng trouUe 
and disturbance to the State. Now there are other enactments 
of the civil anthority which do not follow directly, bat some- 
what remotely, from tbe natural law, and decide many points 
which the law of nature treats only in a general and indefinite 
way. For instance, though nature commands alt to contribute 
to the public peace and prosperity, still whatever belongs to 
the manner and eircomstances, and conditions nnder which such 
service is to be rendered must be detennined by the wiadcBn of 
men and not by Nature herself. It is in the constitution of these 
particular rules of life, suggested! by reason and prudence, and 
put forth by competent authority, that human law, properly so 
called, consists, binding all citizens to work together for the 
attainment of the commou end proposed to the community, and 
forbidding th«n to depart from this ^id; and in so far as 
human law is in conformity with the dictates of nature, leading 
to what is good, and deterring from evil. 

From this it is manifest that the ertemal taw of God is the sole 
standard and rule of human liberty, not only in each individual 
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man, bat also in the eommnnity and civil society which men 
eonrtitnte when onited. Therefore, the true liberty of human 
Bocietr does not conaiat in every man doing what he pleases, for 
this would simply end in turmoil and confusion, and bring on 
the overthrow of the State; bat rather in this, that throagh the 
injunctions of the civil law all may more easily conform to the 
preaeriptions of the eternal law. Likewise, the liberty of thoM 
who are in authority does not consist in the power to lay nn- 
reasonaUe and capricious commands upon their mibjecta, which 
would equally be criminal and would lead to the rain of the 
commonwealth; but the binding force of homan laws is in this, 
that they are to be regarded as applications of the eternal law, 
and incapable of sanctioning anything which is not contained 
in the eternal law, as in the principle of all law. Thus St. 
Angostin most wisely says: "I thiak that you can see, at the 
same time, that there is nothing just and lawful in that temporal 
law, unices what men have gathered' from this eternal law."* 
If, then, by any one in authority, something be sanctioned oat 
of cimformity with the principles of right reason, and con- 
sequently hnrtfnl to the commonwealth, such an enactment can 
have no binding force of law, as being no rale of justice, bat 
certain to lead men away from that good which is the very end 
of civil society.* 

'Dt Libera ArhUrio, Ub. I, up. 6, n. 15. 

"'The fit&te, then, has a uered elaim npou our rMpeet and lojal^. It 
OMJ Jaatlf impoM obligatliinB and demand saerifleei, for the «^e of tbe 
eomtnoii welfare which it la eitabUahed to piomote. It is the means to an 
end, not an end in lta«lf; and beeanaB it reeeiTea its power from Qod, it 
cannot rlghtfullj evert that power through anj act or neanire that would 
be at Tarianee with the divine law, or with the dWine econom; for man'a 
■alTatlon. Ai long aa the State remains within iti proper limits and reallj 
fartlien the eomnion good, it has a right to oar obedienee. And this 
obedience we are bound to render, not merelj on grounds of expediene? 
bnt as a conscientious dnt;. 'Be subject of necessity, not onlj for wraUi 
but also for eonaeience sake.' 

"The end for which the State exists and for which antboritj Is given it, 
deteitnlnes the limit of Its powers. It must respect and protect the dirlnelj 
established rights of tlie indlTidnal and of the family. It mnit safeguard 
the lilMrt; of all, so tliat none ihall encroach upon the rights of othera. 
Bnt it may not rightfully hinder the eitisen in the discharge of his consci- 
entious obligation, and much less In the performance of dutiee which he 
awes to Ood. To all commands that would prevent him from worshippinf \q 
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Therefore, tlie nature of banuui liberty, however it be etm- 
sidered, whether in indlTidnals or in society, whether in tfaoae 
in command or in those who obey, supposes the necesai^ of 
obedience to some saprane and eternal law, which is no other 
Uum the aathority of God, commandinff good and forbidding 
evil. And so far from this moA just aathority of God over 
men, dimiaishii^, or evea destrosdng th«ir liberty, it protects 
and perfects it, for the real perfection of all creatures is found 
in the prosecution and attainment of their respective ends; but 
the supreme end to which human liberty must aspire is God. 

These precepts of the truest and highest teaching, made known 
to us by the light of reason itself, the Church, instructed by the 
example and doctrine of her divine Author, has ever propagated 
and asserted; for she has ever made them the measure of her 
office and of her teaching to the Christian nations. As to morale 
the laws of the Gospel not only immeasurably surpass the wis- 
dom of the heathen, but are an invitation and an introduetim 
to a state of holiness unknown to the aucioita; and, bringing 
man nearer to God, they make him at once the possessor of a 
more perfect liberty. Thus the ' powerful influence of the 
Chnrch has ever been manifested in the custody and protection 
of the civ3 and political liberty of the people. The ennmera- 
titm of its merits in this respect does not belong to oar present 
purpose. It is sufficient to recall the fact that slavery, that 
old reproach of the heathen nations, was mainly abolifdted by 
the beneficent ^orts of the Church. The impartiality of law 
and the true brotherhood of man were first asserted by Jesus 
Christ; and His apostles reechoed His voice when they declared 
that in future there was to be neither Jew, nor Gentile, nor 
Barbarian, nor Scythian, but all were brothers in Christ. So 
powerful, so conspicuous in this respect, is the influence of the 
Church, that experience abundantly testifies how savage cjustome 
are no longer possible in any land where she has once s^ her 
foot; but that gentleness speedily takes the place of cruelty, 
and the light of truth quickly disp^s the daiknees of barbarianL 

the Creator in spirit and trtith, the citizen will aphold hie right hj njiag 
with the Apostlsa: 'Wa ought to abej Ood rather than men.' " — Fmb 
the Faatoral Letter of the Amerieas Hieraiehj, 1980. 
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Nor hu the Chnrch been leas lavish in the beoedts she has con- 
ferred on cmlized nationa in every age, either by resiatiDg the 
tyranny of the wicked, or by protocting the innocent and help- 
less from injury ; or finally by nsing her influence in the sap- 
port of any form of goTemment which commended itself to 
the citizens at home, becaose of its justice, or was feared by 
their enemies without, because of its power. 

Moreover, the highest duty is to respect authority, and obedi- 
ently to submit to just law ; and by this the members of a com- 
munity are effectually protected from the wrongdoing of evil 
men. Lawful power is from God, and whosoever resisteth 
authority rensteth the ordinance of Ood; wherefore obedience 
is gn^tly ennobled when subjected to an authority which is the 
most just and snpreme of all. But where the power to command 
is wanting, or where a law is enacted contrary to reason, or to 
the eternal law, or to some ordinance of Ood, obedience is 
unlawful, lest, while obeying man, we become disdbedient to 
^Qod. Thus, an ^ectual barrier being opposed to tyranny, the 
authority in the State will not have all its own way, but the 
interests and rights of all will be safeguarded — the ri^ts of 
individuals, of domestic society, and of all the members of the 
commonwealth ; all being free to live according to law and right 
reason; and in this, as We have shown, true liberty really 



We muBt now consider briefly liberty of speech, and liberty of 
the Frees.* It is hardly necessary to say that there can be no 
such right as this, if it be not used in moderation, and if it pass 
beyond the bonnds and end of all true liberty. For right is a 
moral power which — as We have before said and must again 
and again repeat — it is absurd to suppose that nature has ac- 
corded indifferently to truth and falsehood, to justice and in- 
justice. Men have a r^ht freely and prudently to propagate 
throughout the State what things soever are true and honorable, 
BO that as many as poemble may possess them ; but lying opinions, 
than which no mental plague is greater, and vices which corrupt 
the heart and moral life, should be diligently repressed by puUic 
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aathority, lest thejr insidioiudy work the rain of the State. 
The excesses of an unbridled intellect, which unfailin^y end 
in the oppression of the untutored multitude, are no less rightlj 
controlled' by the authority of the law than are the injuriei 
inflicted by violence upon the weak. And this all the more 
rarely, because by far the greater part of the community is 
either absolutely unable, or able only with great difBcoIty, to 
escape fn»n illusions and deceitful subtleties, especially such 
as flatter the passions. If unbridled license of speech and of 
writing be granted to all, nothing will remain sacred and 
inviolate; even the highest and truest mandates of nature, justly 
held to be the common and noblest heritage of the homan race, 
will not be spared. Thus, truth being gradually obscured by 
darkness, peraicioas and manifoldl error, as too often happens, 
win easily prevail. Thos, too, license will gain what liberty 
loses; for liberty will ever be more free and secure, in pro- 
portion as license is kept in fuller restraint. In regard, how- 
ever, to all matters of opinion which Qod leaves to man's free 
discunion, full liberty of thought and of speech is naturally 
within the right of every one; for such liberty never leads men 
to suppress the truth, but often to discover it and make it 
known. 

A like judgment must be passed upon what is called liberty 
of teaching. There can be no doubt that truth alone should 
imbue the minds of men; for in it are found the well-being, 
the end, and the perfection of every intelligent nature; and 
therefore nothing but truth should be taught both to the igno- 
rant and to the educated, so as to bring knowledge to those 
who have it not, and to preserve it in those who poaseas it. For 
this reason it is plainly the duty of all who teach to banidi 
error from the mind, and by sure safeguards to close the entry 
to all false convictions. From this it follows, as is evident, that 
the liberty of which We have been speaking, is greatly opposed 
to reason, and tends absolutely to pervert men's minds, in as 
much as it claims for itself the right of teaching whatever it 
pleases — a liberty which the State cannot grant without failling 
in its duty. And the more so, because the authority of teachen 
has great weight with their hearers, who can rarely decide for 
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thmuelTea as to the txath or falsehood of the inBtniction given 
to them. 

Wherefore, this liberty alao, in order that it may deserve the 
name, most be kept within certain limits, lest the office of teach- 
ii^ be turned with impnnity into an instrument of cormption. 
Now truth, which should be the only subject-matter of those 
who teaeh, is of two kinds, natural and supernatural. Of 
natural truths, such as the principles of nature and whatever is 
derived from them immediately by our reason, there is a kind 
of common patrimony in the human race. On this, as on a Srm 
basis, morality, justice, religion, and the very bonda of human 
society rest; and to allow people to go unharmed who violate 
or destroy it would be moat impious, most fooli^, and most 
inhuman. But with no less religious care must we preserve 
that great and sacred treasure of the truths which God Himself 
has taught us. By many and convincing ai^nments, often 
used by defenders of Christianity, certain leading truths have 
been laid down : Namely, that some things have been revealed 
by Ood; that the only-begotten Son of Ood was made flesh, 
to bear witness to the truth ; that a perfect society was founded 
by Him — the Church namely, of which He is the head, and 
with which He has promised to abide till the end of the world. 
To this society He entrusted all the truths which he had taught, 
in order that it might keep and guard them and with lawful 
authority explain them ; and at the same time He commanded 
all nations to hear the voice of the Church, as if it were His own, 
threatening those who would not hear it with everlasting perdi- 
tion. Thus it is manifest that man 's best and surest teacher is 
Ood, the source and principle of all truth ; and the only- 
begotten Son, who is in the bosom of the Father, the Way, the 
Truth, and the Life, the true Light which enlightens every 
msn and to whose teaching all must submit: And they shall 
all be taught of God.* In faith and in teaching of morality, 
Ood Himself made the Church a partaker of His divine authority, 
and through His heavenly gift she cannot be deceived. She 
is therefore the greatest and most reliable teacher of mankind, 
and in her dwells an inviolable right to teach them. Sustained 

'John ri, 4fi. t " I 
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by the truth received from her divine Founder, the Church hu 
ever sought to fulfil holily the mlsaion entrusted to her hy Qod; 
unconquered by the difBcuIties on all sidea Burrotmduig her, she 
has never ceased to assert her liberty of teaching, and in this 
way the wretched superstition of Paganism being dispelled, the 
wide world was renewed unto Christian wisdom. Now, reasmi 
itself clearly teaches Uiat the truths of divine revelation and 
those of nature cannot really be opposed to one another, and 
that whatever is at variance with them must neceaaarily be 
false. Therefore the divine teaching of the Church, so far from 
being an obstacle to the pursuit of learning and the progres 
of science, or in any way retarding the advance of eivilization, 
in reality brii^s to them the sure guidance of EdiiniBg lif^t. 
And for the same reason it is of no small advantage for the 
perfecting of human liberty, since our Saviour Jesus ChriBt 
has said that by truth is man made free : You ihaU know tJu 
truth, and the truth shall make you free} Therefore there u 
no reason why genuine liberty should grow indignant, or true 
science feel agigrieved, at having to bear the just and necessary 
restraint of laws by which, in the judgment of the Church and 
of Reason itself, human teaching has to be contrived. The 
Church, indeed — as facts have everjrwhere proved — loob chiefly 
and above all to the defence of the Christian faith, while care- 
ful at the same time to foeter and promote every kind of human 
learning. For learning is in itself good, and praiseworthy, and 
dedra'ble; and further, all erudition which is the outgrowth of 
sound reason, and in conformity with the truth of things, serves 
not a little to'con&nn what we believe on the authority of God. 
The Church, truly, to onr great benefit, has carefully preserved 
the monuments of ancient wisdom; has opened everywhere 
homes of science, and has urged on intellectual progrea by 
fostering most diligently the arts by which the culture of our 
age is so much advanced. Lastly, we must not forget that a 
vast field lies freely opai to man's industry and genius, con- 
taining all those things which have no necessary connection 
with Christian faith and morals, or as to which the Chureh, 
exercising no authority, leaves the judgment of the learned fn* 

■John Tiii, S2. 
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and ancoQBtramed. Front all tbia may be understood the nature 
and character of that liberty which the followers of Liberalism 
so eagerly advocate and proclaim. On the one hand, the; 
demand for tbemselTcs and for the State a license which opens 
the way to every perversity of opinion ; and on the other, they 
hamper the Church in divers ways, restricting her liberty within 
narrowest limits, although from her teaching not only is there 
nothing to be feared, but in every respect very much to be 
gained. 

Another liberty is widely advocated, namely, liberty of con- 
science. If by this is meant that every one may, as he chooses, 
wor^p God or not, it is sufficiently refuted by the arguments 
already adduced. But it may also be taken to mean that every 
man in the State may follow the will of Qod and, from a cos- 
sciouBnea of duty and free from every obstacle, obey Hib com- 
mands. This, indeed, is true liberty, a liberty worthy of the 
sons of Qod, which nobly maintains the dignity of man, and 
is stronger than all vicrience or wrong — a liberty which the 
Church has always desired and held most dear. This is the kind 
of liberty the apostles claimed for themselves with intr^id 
constancy, which the apologists of Christianity eonflnned by 
their writings, and which the martyrs in vast numtwrs con- 
secrated by their blood. And deservedly so ; for this Christian 
liberty bears witness to the absolute and moet just dominion of 
Qod over man, and) to the chief and supreme duty of man 
towards Qod. It has nothing in common with a seditious and 
rebelliooe mind; and in no tittle derogates from obedience to 
public authority ; for the right to command and to require obedi- 
ence exists only so far as it is in accordance with the authority of 
Qod, and is within the measure that He has laid down. But 
when anything is commanded which is plainly at variance with 
the will of Qod, there is a wide departure from this divinely 
constituted order, and at the same time a direct conflict with 
divine authority ^ therefore it is right not to Obey. 
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12. THE MORAL OBLIGATION OP CIVIL LAW 
Bt Bev. John A. Btan, D.D. 

Thb State performs ita fuDctionft by meana of law. Tbrongli 
the direct or indirect authorization of law, taxes are collected, 
pnblic money is ezpencted, public aervices, such as, the post 
office, the pablic scboolB, the department of justice, the fire 
d^artment, the police department, are administered, and the 
Tariona regulatory measures affecting individnak and asocia- 
tiona ore ordaiaed and enforced. It ia law that warrants and 
aupports every civil act performed by ouy ofBeial in any of the 
three great departments of govenmnMit, the executive, the legis- 
lative and the judiciary. When a public official proceeds without 
the authorization of law or exceeds the scope of the law, his 
action has no civil validity. 

The authority of the State to make laws is derived from God.' 
He has endowed men with such qualities and needs that they can- 
not live reesonahle lives without the State. Therefore, He 
wishes the State to exist and to function in such a way as to 
attain this end, to promote man's temporal welfare. It does 
80 by means of law. Hence civil law is genuine moral law, not 
merely a kind of l^al or physical coercion. It binds in con- 
science. Herein it differs from the rules of a social club. 
The latter do not produce moral obl^ation. Even though they 
should be disregarded to such an extent as to destroy the elnb, 
its members would suffer no vital injury. On the other hand, 
men are deprived of a necessary means to human life and devel- 
opment when there is general disobedience of the laws of the 
State. The moral law which binds men to live reasonable lives. 
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obliges them to adopt one of the esBeotial means to this end, 
that is, to maintsiQ the State and to obey its laws. 

Such is the rational basis of the doctrine laid down in H0I7 
Scriptnre, and tanght without variation by the Catholic Chareh. 
According to this dtictrine, the civil law binds in conscience, 
as Bach ; not becaiiBs it includes, nor only in bo far as it inclndea, 
natural, or snpematuTal, or eaalesiastical law,* 

No declaration of any Church authority can be cited in favor 
of the contrary opinion. A few individual writers have held 
it, tmt the overwhelming majority of theologians teach that the 
civil law is morally binding on its own account, because of the 
moral authority possessed by the State.' 

Of course, all ethically valid civil laws must be in harmcmy 
with the moral law of nature. A statute which is contrary to a 
precept of the natural law, has no moral force, however stdemnly 
it may have been enacted, or formidably sanctioned, or vigor- 
ously enforced. Snch an enactment is not law at all, but, as 
St. Thomas calls it, "a species of violence." 

CIVIL LAW BASED ON NATDBAL LAW 

Indeed, all civil law may properly be regarded as either a 
reaffirmation of the natural law, or as an application of ita 
precepts, principles or derived conclusions.* Of the former 
hind are the statutes forbidding theft, assault, and adultery. 
To the latter class belong the laws which determine individual 
property rights and prescribe the imposition and collection of 
taxes, and ordinances for the regulation of traffic on streets and 
roads. The natural law dictates that men should acquire and 
use external goods with a just r^r&i^ to the rights of their 
fellows, but it does not inform them just how this requirement 
is to be observed and applied in particular cases. In virtue of 

*Cf. Bonqnillon, Tlteologta Uoralie fundameNfalit, no. 223. 

*ThB itTektwt «ithorit7 on law among Catholic theoloKiBiii, FraneiMO 
Soarei, 8.J., deelarea tbat thia ii the "eanunon opinioa of Gatholiea." Hia 
own ietenae of the proposition la niinmecl up in thre* declaratlom : The 
eiTil leKitlator make* lawa aa the miniiter of God ; the legialator ia leqnired 
t^ the divine and natural law to paM laws; thii power and ita anreise are 
necMaar? for the eonunon good. P* Ltgibiu, lib. m, cap. 81. 

•Cf. Cranin, Tfca StieuM of StUn. II, 6», 600. CoOqIc 
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the natural law, mra are obliged to maintain the goTenunest, 
bat there u no specific precept requiring thia end to be attained 
through a certain form of taxation. We are enjoined by the 
natnral law to refrain from inflicting physical injury apon the 
neighbor in onr common use of the public Greets, as w(£l as 
in other relations, but we are not told whether the speed limit 
should be ten miles an hour or twenty. In all such cases, the 
general provisionB and precepta of the natural law stand in need 
of specific and precise determination by the positive law. Civil 
statutes for this purpose derive their immediate moral authority 
and validity from the State itself. Their binding force eaimot 
come directly from the natural law, since the latter is m 
general in its provisions that other specific determinations, for 
example, other property regulations and traffic regulations, 
might be equally in harmony with these general provisions. 
Natural law cannot obl^e men to comply with its general pro- 
visions in a particular way, -whea another way would be equally 
ofBeacious. The function of presoribing one method rather 
than another belongs to the State. Its right to make such a 
prescription flows from the fact that it is the authorized and the 
only competent agency to determine and enforce necessary and 
uniform methods of carrying into effect the general principles 
of the natural law in all such matten, The oUigation of the 
citizens to observe these methods and refnUations is baaed ulti- 
mately on the natural law, but its immediate and formal baaii 
is the State.* 

The objection might be raised that all the foregoing instances 
and the reasoning that they are intended to illustrate, refer only 
to civil ordinances which are neeenary. The moral obligation 
to obey such statutes is as clear as the obligation to wfinti^iii 

'It Is in this aeoM that St. Thomas ipeaks of eivil law u a "partieipa- 
tlou in tbe et«mal and natural law." Snarec draws the dutmetion tHeailj 
between a oivil law conceived aa obligatorj beunie and when it eontaina oi 
appliei a iptcifie precept of the natural law, or a neceiaarj eonelnwii 
therefrom, and a civil law, or the whole bodj' of cMl law, eoneeived aa 
obligator; because it is based on the geKeral priiieiple of the Batnral law 
which requires ordinancea to be obeyed. He deelarea that If thow «bo 
deny that the civil law binds in oonselsuM hold to tbe latter ioetoad of tbs 
former conception, the dispute is perhaps merely one of Ungnaga. Thaj 
agree with him in priaeiple. Idein, toe. oU. 
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an sffectlve political organization. In both eases we can trace 
the compeUing and obligatory infinence of the natural law. Its 
preoepta require men to deal justly and charitably with one 
anotlter, and to make and obey whatever civil regulations are 
necessary to attain this end. Bat the case seems to be different 
vitb tbose civil gtatntes which prescribe and administer things 
that are merely luefvi. Government reflation of street traffic 
is necessary, but government ownership of railroads is not nec- 
essary. Whence comes the moral obligation upon the citizens 
to obey the law which forbids them to own a railroad 1 

The answer is that the obligation is derived ultimately from 
the natural law, precisely aa in the case of the traffic ordinance. 
Jnat as the State has the authority to prescribe one maximum 
rate of speed rather than another, ao it has the right to determine 
that goods and passengers shall be carried by the government 
rather than by private corporations. In both cases the end is 
the common welfare. In both cases the Stale must adopt some 
means to attain this end. In each case more than one means 
would be adequate. Some speed limit must be prescribed, bat 
it need not be fifteen miles per hour rather than twenty. Aa 
compared with the latter, the former is merely useful, and vice 
versa. The ease of the railroads is exactly parallel. They are 
neceasary for the common welfare. They can attain this end 
Bubstantially under either private or public ownership. The 
isue between the two methods is merely one of utility, and the 
State is not clearly obliged to choose one raUier than the other. 
But it must authorize some one of the two. When it adopts 
government ownership, its action is morally binding on the citi- 
zens for the same reason that makes its traffic regulations 
morally binding. That is, it is determining a method of pro- 
moting the common good, in virtue of its authority as the only 
competent determinant of such matters. The obligation of the 
citizens to accept the determination actually made, t. e., govern- 
ment ownership, comes immediately from the authority of the 
State, but ultimately from that principle of the natural law 
which dictates that men should support all the l^itimate activities 
of the State. 

Individual citizens may think, and their opinion laay be cor- , 
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rect, that (rovemmeiit ownership of railroads is less nsefnl, les 
conductive to the common good, than private ownership. Never- 
thelesB, they are morally obl^ed to accept the former for the 
sake of that same common good. Thedr refusal to do so would 
cause greater injury to the community than the continuation 
of and their acquiescence in the duly established arrangement 
It would imply that a group of individuals may at any timt 
reject any civil ordinance with which they do not agree. The 
contradiction is obvious between this position and the require- 
ments of right reason, of the natural law, of the common good, 
and of individual welfare. 

-■ The sum of the matter is that every law enacted by a 
legitimate government, and not contrary to any provision of the 
natural law, whether its prescriptions are evidently neceaaaiy 
or merely useful, is in some degree morally binding on the 
citizens. The fundamental reason is the necessity, according to 
the divine plan, of an effectively functioning State for human 
welfare. 

It has just been said that every genuine civil enactment ia 
morally binding "in some degree." This phrase brings up for 
ccmsideration certain modificatioi^ or qualifications, of the 
general principle. It suggests these questions: Do civil laws 
bind nnder pain of mortal sin t Does their (Obligatory characta 
depend upon the will of the legislatort Are some civil statntes 
"purely penal"! Does the validity of civil laws depend upon 
their acceptance by the people! 

CIVIL liAWB 07 OBAVE C»IJQATION 

To the first of these questions the answer of the great majority 
of Catholic writers is in the affirmative. The reason is tersdy 
stated by Suarez: Inasmuch as civil law binds in conscience, 
it necessarily produces a degree of obligation proportionate txi 
its subject matter; if the tatter is of grave importance, the 
oblation of obeying the law will likewise be grave.' Generallf 
speaking, the person who violates a civil statute which prescribes 
some action of great importance for the commonwealth, is guQty 

* Op. cit., lib. s, Mp. S4, no. 8. ^ I 
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of mortal siii. This proposition can be logically rejected only 
OD the aasomption that do eivil law can be of great importance. 

Sach is the obligatory force of a momentous law, considered 
in itself. But we are confronted with the second question raised 
above. Does the oUigation depend upon the will of the legis- 
latort It is the unanimous, or practically unanimous, teach- 
ing of Catholic authorities that the intention of creating a 
moral obl^stion is of the essence of law, so that, a prescription 
by legidators who positively and explicitly intended that it 
should not bind in conscience, would not be a true law. It 
would be merely a direction, a counsel, or an expresmon of 
legislative preference. If the exutewse of moral obligation de- 
pends upon the will of the legislator, the same dependence must 
logically be predicated of the degree of obligation. Hence, the 
general opinion among Catholic moral theologians is that the 
legislator has the authority to render grave laws only slif^tlv 
obligatory.^ That is, a law which of itself would bind under 
pain of mortal sin, brings npon the transgressor merely venial 
guilt when this is the desire and intuition of the legislator. 

In order that a civil law should become obligatory to a grave 
d^free two conditions are, therefore, necessary : First, that the 
subject matter be of great importance; second, that the legislator 
should intend the law to have this effect in the forum of eon- 
science. Either of these conditions lacking, the law binds only 
under pain of venial sin. If the subject matter is of slight 
importance the legislator cannot perform the inherently con- 
trat^ctory feat of making the obligation grave; if the legislator 
does not wiA a gravely important law to bind under pain of 
mortal ain it will not be obligatory in this degree. 

THB INTENTION OF THE LEGISLATOB 

A very important question arises here concerning the form 
which the legislator's int^tion must tabe in order to make an 
Obligation slight which from the nature of the subject matter 
wovld be grave. Suppose he does not think about moral obliga- 
tion at all, but merely has in mind the enactment of a law. In that 



* Cf . Bnara, op. cit., lib. 3, ei^. 87. 
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ease the law will bind id ctmscience, and the degree of the oUi- 
gation will be determioed by the importance of the subject 
matter. This is the normal efieet of & tme law, and it is always 
produced, ao long aa it is not positively excluded by the inten- 
tion of the legislator. Suppose that the l^islator explieitlj 
deures that the law should be obligatory, but does not think 
about the d^ree of olriigation. As in the former ease, the obli- 
gation will be determined by tbe subject matter. If the latter 
is gravely important the law will be gravely (Aligatory. There- 
fore, a civil law of great importance always binds under pain 
of mortal sin, unles the legislator forms a positive intention to 
the contrary. A merely negative attitude toward the obligation 
will have no effect upon the obligation.* 

The opponents of the doctrine that the legislator oan render 
slight the obligation of a grave law, contend that the degree of 
binding force carried by a civil law depoids exclusively upon 
the subject matter. The l^slator's power is merdy that of 
making or not making the statute.* This argument would lead 
logically to the conclusion that the existence of any obligation 
at all is entirdy independent of the will of the legislator. 
Should Ae members of a legislative body explicitly will that 
their enactments Aould not be binding in conscience this reserva- 
tion would be without effect. Suarez declares that such an 
enactment is not a. true law; but this seems to be mostly a 
question of language. 

Conuder an ordinance which is clearly necessary for the 
common good, as, that which regulates the speed of vehiclts. 
Does not the very necessity of this measure make it binding in 
consciencet It is true that a different law might be eqnall; 
adapted to meet this necessity ; and the inference might be drawn 
that the citizen who observed the provisions of this altematin 
and hypothetical rule would be imder no obligation to c^y the 
eixisting law. The reply is that the common good requires the 
mactment and the observance of one ordinance. Human welfare 
is not safeguarded through a kind of private interpretation bf 
the citisens themselves of what conatitutea a reasonable rule or 
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Btandard. Now it is the proper and necenaiy fonction of th« 
legidators to enact thia anif<»m re^nil&tiDn. Once it has been 
chosen out of several poasible ordinances, it becomee morally 
binding because of its necessity for the common good, no matter 
what the legislators may think of obligaticm. It is reason^o 
and necessary that they determine the provisions of the law, 
bat it is neither reasonable nor necessary that they have power 
to determine the question of its moral obligation. 

Even laws which ere not necessary for the common welfare 
may conceivably be obligatory against the desires of the legis- 
lators. For the common good may require that a law of this 
aort, even though no more oseful than the alternative arrange- 
ment, be obeyed for the sake of social order. Violations of it 
might be d«trimm'tal to the public good merely because they were 
violations of duly enacted law. In such a situation, why should 
the nnwilUngnees of the legislator to impose moral obligation 
have any moral effect or significancet 

Whatever may be thought of the foregoing argument, the 
question whether the legislator has power to render a grave law 
only slightly obligatory, has no practical importance in modem 
communities. No legislative body ever thinks of exercising audi 
power. Therefore, modem civil laws dealing with gravely im- 
portant matters always produce their normal effect of binding 
under pain of mortal sin.*" 

The doctrine that the moral obligation of civil law depends to 
some extent upon the intention of the legislator, is sometimes 
made the basis of an extraordinary view of modem civil legis- 
lation. It is nothing less than the conclusion Aat the ordinances 
of practically all modem' legi^tive bodies have no bindii^ 
force in conscience. Laws do not bind in conscience unless the 
legislator intends them so to bind ; now contemporary lawmakers 
cannot have sndi an intention nnce ihej do not believe in the 
existrace of genuine moral obligation. Such is the argument. 
Tanqnerey rejects it on the gronnd that whatever may be their 
general and theoretical attitude toward the reality of moral 
obligation, modem legi^ators do desire their enactments to 
have the utmost possible force and authority; hence they im- 

-Of. Mejflr, iMtitiitioiiM JurU NaturaUt, U, p. 6(». C^tH)Qlc 
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pUdtly mtend tlmn to be monUly binding." Boaqaillon Ukes 
a similar position, declaring tbst the legiadator need not expready 
intend to impose an obligation in conscience, tint it is sofflcient 
for him to have the intention of issning a genuine command." 
Lebmknhl holds the same view as Tanquerey and Bonqnillou, 
and points oat that if explicit intention to bind the conscience 
were indispensaUe, the laws enacted by Pagan mlers would 
be without obligatory force, which is snrely contrary to the teach- 
ing of Holy Scripture." Suarez declares that the design of the 
egifdator to make a true law soffiees, and that the formal in- 
:ention to bind in conscience is not necesaary. He notes that 
egislatore, particularly unbelieTcre, rarely advert to the qoes- 
ion of moral cA>ligation/* Indeed, it seems to be the general 
opinion of the moral theologians that an implicit intention sof- 
flcea; that is, the intention that the enactment flhonld have all 
Hie moral authority which attaches to a gennine law. 

This conclusion seems to be entirely consistent with the "neces- 
sity of intention" doctrine, as regards two daaes of lawmakers 
who have no explicit desire to bind in conscience; namdy, those 
who believe that civil law is morally obligatory but do not 
advert to this fact at the moment of I^ishUing, and those who 
theoretically disbelieve in gennine moral obligation, bat who 
are willing that if perchance it does exist it flhoald attach to 
their ordinances. In the minds of both these classes, there is 
inherent a true implicit intentiiHi to make the law binding in 



As regards those lawmakers who are firmly persuaded that 
civil laws are not obligatory in the proper SNise, for example, 
those who, with the English jurist, John Austin, reduce the 
moral obligation of legal statutes to the evil chance of incurring 
the penalty for violation, — it is not clear that ttiere exists even 
an implicit intention to produce moral obligation.** Tanquere}^ 
contends for the reality of sach an intention on the ground that 
the l^alator desires hia laws to exercise all possible compelling 

" Theologia Moralit FunAimmtalU, no. 313. 
. "Theologia Uoralit Fundamentalit, no. 823. 
" Thtologia iloralu, I, no. 211. 
■* Op. cit., lib. 3, up. 27, no. 7. 
"Cf. Sister, VnmHom of MonU TttfoJo^y, pp. 279-S8IL- . ^ 
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force apon the will of the citizem, and therefore is quite willing 
that the latter dtonld feel bound in conscience. NevertbeleflS, 
this ia not an implieit intention to impose objective moral obliga- 
tion. It does not recognize the objective bond which is the 
essence of genuine obligation, the bond between the will of the 
law giver and the will of the law receiver. The only thing 
covered hy such an intention is the state of mind of the citizen. 
That this should be affected' by a persuasion of oUigation, the 
lawmaker is perfectly willing; that the objective moral bond 
constituting oUigatiuL should extend from his will to the will 
of the citizen, the lawmaker has not even an implicit intration, 
for he totally rejects the possibility of such a bond. His inten- 
tion comprises only a anbjective condition, not an objective 
relation. It is hard to see how such legislators can have even 
an implicit intention, either to make a true law, or to impose 
moral obligation. 

As a matter of fact, it is very doubtful that many contempor- 
ary legislators deny to civil laws the possibility of moral obliga- 
tion in the absolute and comprehensive manner supposed in the 
preceding paragraph. Probably the great majority of them 
accept, at least in some vagiie way, the eztstenee, or at any rate, 
the possibility of a juristic moral bond between law giver and 
law receiver. This is a sufBcient basis for an implicit intention 
to bind ia conscience. Therefore, the general opinion of moral 
theologians that modem civil laws bind in conscience, is con- 
sistent with their teaching that this moral force is in some d^^ree 
dependent upon the will of the legislator. To be sure, the case 
for the moral obligation of contemporary laws becomes clearer 
and simpler if we accept the theory that their obligatory char- 
acter is independent of the legislator's will and is inherent in 
the laws themselves. 

PUBELT PENAL LAWS 

The third question raised above concerns those laws which 
jurists and theologians call "purely penal," or "merely penal," 
or "disjunetive." They are defined as laws which oblige the 
citisen either to ob^ them or to aecept the penalty appomted i 
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for their violation. The obligation is not obaolute, but e<mdi- 
tional. If the citizea is ready to sabmit to the penalty he can 
licitly dlBob^ the proTimons of the law. Generally speaking, 
however, he is not bonnd in conscience to undei^ the penalty 
ontil it has been formally impoaed by the court. He ia not 
obliged to give himself up, nor to forego his civil right of legal 
defenoe. 

The great majority of moral thecric^iana bold that the legis- 
lator has authority to esaet laws of this sort. In the first place, 
it is ctmtended that the object of the law and the common good 
may sometimes be more effectively promoted by a statute which 
leaves the citizen free to disobey the law and become morally 
liaUe to the penalty, than by one which gives no such tdioiee 
but entails moral guilt every time it is violated. Such are laws 
which men transgress with uncommon frequency, but whose 
object can be adequately attained through the infiicti<m of penal- 
ties upon their violators. A purely penal law is in some souae 
a concession to human weakness. The second reason given by 
the theologians to support the proposition under c(»isideration 
is the legislator's power over the obligatory character of his 
enactments. Just as he can determine that a gravely impMlant 
law diaW bind only under pain of venial sin, so he can make 
the obligation of certain laws disjunctive. That is, he may 
attach the obligation either to the observance of the law or to 
the acceptance of the penalty, so that the citizen has the option 
of being hound to the latter instead of the former. 

It is to be observed that a purely penal law must carry aome 
obligation. The legislator cannot enact a statute which would 
bind the citizen neither to obey its provisions nor to accept its 
penaltiea'* Such an mactment would not be a true law, inas- 
much as it would lack an essential element, namely, moral bind- 
ing force. Hence the legislator must have at least the implicit 
intention of morally obliging the citizen to accept the penalty in 
case of violation. 

It seem^ however, that the practical obligation of a purely 
penal law is attenuated almost to the vani^ing point. If the 
violator of the law is not ot>liged to make known his tranagrci- 

"Cf. Snani, op. elL, lib. 3, c«p. 27, no. 3. 
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Bion, nor to waive bis l^sl right of defence, his duty of 
"accepting the penalty" is merely that of gubmitting to the 
sentence of the conrt. That is, he must not break jail nor evade 
payment of a fine. When the offender evades apprehension, 
he escapes all moral obligation; when be successfully contests 
prosecution, he likewise remains free from moral accountability; 
when be is convicted, hia moral obligation is merely that of 
omitting actions from which in most cases he is physically re- 
strained by the sheriff or the policeman. In a word, the moral 
obligation of a purely penal law is next to nothing, its moral 
sanction, i. e., the effectivaiess of the moral element in prevent- 
ing violations, is practically nothing. 

These facts create a strong presumption that the field of putdy 
penal law is extremely limited. The objective reason why civil 
law carries moral obligation is found ultimately in haman wd* 
fare. If the law be deprived, or all but deprived, of its moral 
element its efScacy for the promotion of human welfare is 
greatly, even fatally, weakened. Nevertheless, the assertion is 
sometimes made that in our day all civil laws are merely penal. 

Some who use this language, do not mean what they seem to 
mean. They wish to assert the theory, sufficiently discoffied 
above, that modem laws do not bind in conscience, inasmuch as 
modem legislators have not the proper intention. If this con- 
tention were sound civil legislation would not even rise to the 
dignity of purely penal enactments; for the latter do entail some 
moral obligation. Those who, using the phrase in its proper 
sense, declare that all modem civil legidation is purely penal, 
are happily neither numerous nor authoritative. According to 
the common opinion of moral theologians, the presumption is 
always in favor of complete obligation.'^ Like all other presump- 
tions, this one can be overcome only by positive facts and argu- 
ments. With regard to any particular law, the burden of proof 
rests upon him who contends that it is purely penal. 

As commonly given by theologians, there are three tests by 
which a civil law may be adjudged purely penal : First, the 
declaration of the l^islator; second, the attitude of popular 
tradition and cQst(Hn; third, the enactment of a penalty so 

" CI. TanqneMT, op. dt., no. 3*7. ,- . 
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aevere that it ia out of all proportion to the law's importanee. 
However, the second and third of these criteria are not valid 
universally; for the custom may be socially injnrioas, and the 
heavy penalty may be designed to prevent nnusnal Creqnenej 
of violation, not to indicate that the law is to be r^arded as 
purely penal. 

BouquillOD adds another restriction which seems to be funds- 
mental. It is that no law can be reasonably regarded as purdy 
penal unless the burden or penalty attached to its violation is 
BpeeifictUly adapted to attain the end of the law.'* The penalty 
must be such as to compensate for the failure of the law; it 
may not be merely coercive. Thus, heavy fines may offset the 
loss to the public treasury through the non-observance of tax 
laws. In such a case, the law might fairly be interpreted as 
purely penal. But fines and imprisonment would not adequately 
achieve the end of a trafSc ordinance, t. e., safeguarding life and 
property. It is not easy to controvert this argument. 

POPULAB ACCia^ANCG 

The final question concerning the degree of obligation attach- 
ing to civil laws, ia whether their binding force depends npwi 
popular acceptance or ratification. At first eight, an affirmative 
answer would seem to contradict the general doctrine of the 
forgoing pages, namely, that civil legislation binds in conscience. 
However, there is no necessary contradiction; for civil ordi- 
nances might conceivably not attain the complete character of 
laws until they had been ratified by the people. In that sup- 
position, the people would constitute an essential part of the 
legislative authority. The obligation of individnal citizens to 
obey a statute would begin when the latter had been formally 
accepted by the people as a whole. Only then would "the will 
of the legislator" have become fully manifest and formally 



Snarez informs us that in his time this was the commonly held 
opinion of the jurists." He cites eight or ten important names, 

■Op. eit., p. 353. 
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and admits that their view seems to bare been anticipated hj 
Aristotle. Their argument was briefly as follows: In order to 
make binding laws, the legislator mnst have both the authority 
and the will. In fact, he has neither. That he lai^ moral 
power to l^islate validly without the people's consent, is shown 
by the fact that his authority to govern and to make any laws 
at all 18 derived from the people; and they have given him 
legislative authority on condition that bis ordinances shall be- 
come binding only when accepted by the people. That this 
condition is attached to the grant of authority, is evident from 
the "most ancient usage of the Soman people," and from the 
fact that popular acceptation is the beet indication that a law 
really promotes the common good, just as the contrary attitude 
of the people proves the law to be socially harmful and thus 
without validity. The unU to make binding laws without the 
consent of the people is wanting to the legislator because he 
cannot have a genuine intention of doing something for which 
he lacks anthority. 

In passing it is worthy of note that these ultra-democratic 
jurists all wrote before the beginning of the seventeenth century. 
This was the period when Catholic teaching supported political 
absolutism and political oppression generally, according to the 
perverted notions that still pass in many quarters as history. 
Major, one of the writers cited by Suarez, declared that the com- 
munity is superior to the prince in all things that pertain to 
sovereignty; yet this doctrine gives many of ua a disagreeable 
^ock when it falls upon our ears in such a modernized version 
fLS "the people are the masters, the public official is their 
servant." It is likewise noteworthy that in support of their 
theory of popular acceptance of laws, these writers appeal to a 
principle which no one disputed in their day, namely, that rulers 
and legislators derive their authority from the people. The 
inference drawn from this principle by the jurists was not ad- 
mitted by the moral theologians, but the principle itself was 
oniversally received. 

Generally and per se, popular acceptance is not necessary for 
the validity of a civil law. Such is the unanimous teaching of 
the moral theolc^ans. As stated by Suarez, the following are 
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the main reasong which support this principle.*" In every State 
that is not a pure democracy, the people have transferred m- 
preme political power to the mlers and legialators, and have not 
retained the right of accepting or rejecting legidation. 
Secondly, the authority to l^islate would be plainly futile if 
the people were morally free to obey or not to obey. Thirdly, 
usage shows that laws are held to be binding as soon as they 
have been regularly enacted andi promulgated. In short, civil 
laws are obligatory without popular ratification, on account of 
the original grant of power to the rulers, on account of universal 
custom, and because this ia neceeaary for the common good. It is 
not possible to overthrow this argument. 

The general principle ia subject, however, to certain qualifi- 
cations and "exceptions. Suarez ootes that popular acceptance 
of the law ia esBential to its binding force when the people have 
attached that condition to the grant of legislative power. In 
the kingdom of Aragonia (a part of Medieval and benighted 
Spain, be it noted!) he says, the laws of the monarch do not 
become binding until they are ratified in public as9emt>lie9. 
On the same principle, certain enactments of legislative bodies 
in Switzerland, the United States, and New Zealand obtain the 
full force of law only when they have been approved by a popu- 
lar referendum. Even in these States, the great majority of laws 
are recognized as valid as soon as they have been promulgated 
by the supreme legislative authority. 

In the second place, Suarez points out that when a law is very 
frequently disregarded by the greater part of the people, the 
legislator may, through tacit consent, permit the law to be de- 
prived of binding force. However, this is not an instance of 
direct popular authority over the law, but rather of revocation 
by the legislator. His tacit repeal of the law is indeed, occasioned 
by popular refusal to accept. In the third place, the law does 
not bind if it is not just, for an unjust law is no law at all. 
Fourthly, a law which is unreasonably burdensome to the people 
may sometimes lack obligatory force, — at least when it ia so 
hardi that it is tantaowunt to an unjust enactment. Finally, 
when the majority of the people disregard the law to such an 

■Op. dt, lib. 3, eip. IB, no. 7. CoO>^[c 
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extent and in such a way that its observance by a minority be- 
comes detrimental to tbe State, it ceases to bind the individaal 
citizen. 

To mm up : The Catholic Church, as well as natural reason, 
teaches that civil law binds in conscience. The ultimate basis of 
this obligation is the natural law; the immediate basis is the 
authority of the State. Civil laws of grave importance are 
gravely obligatory, unless the legislator formally intends their 
bindlDg force to be slight. The general teaching of moral 
theologians is that a law is not binding without at least the 
implicit intention of the legislator. Some civil laws may be 
purely penal, but their number is probably small. In general, 
civil laws are binding without popular ratification. 
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13. THE DUTIES OF THE CITIZEN 
Bt Rev. John A. Ryan, D.D. 

The obligation o£ the citizen to obey civil laws does not 
exhaust his duties to the State. So important is the State snd 
its functKHis that it gives rise to a special kind of justice. This 
is called bf the moral theologians legal justice, and it is com- 
monly defined as that virtue which inclines the citizen to render 
to the community what is due it for the common good.* This 
means not only obedience to the laws, but all those actions, 
political and social, which are necessary for the common welfare. 
Legal justice binds both the ruler and the citizen. It fAiliges 
the former to make the common welfare the object of all his 
ofBcial acts. It obliges the citizen and the public official alike 
to comply with the laws, and to give due consideration to the 
needs of the State in all their actions and relationships. 

The particular duties imposed upon public officials by the 
virtue of legal justice, can be stated summarily in a few para- 
graphs. The general obligation of promoting the social good 
implies, obviously, that the executives, the judge, the lawmaker, 
are bound to prefer that enif to their private advantage. The 
man who r^ards public office as an opportunity for private gain, 
except incidentally and as a necessary consequence of faithful 
public service, is false to his trust and violates legal justice. 
To accept a bribe for aid in the enactment of a bad law, for 
negligent or oppressive administration of the law, or for unjust 
judicial conduct, is an evident moral wrong. To obtain some 
advantage on the occasion of proper official actions, for example, 
through some form of "graft," is likewise a violation of legal 
justice. Such conduct is generally forbidden by the civil law; 
at any rate, it renders right judgment and adequate perfonn- 

■Cf. Vermeersch, Qvaestionet de Juttitia, pp. 3B-4V. 
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ance of official duties eztremelj' difficult. Public officials are not 
ju«tifled in expoeiup themselTea to Buch a grave temptation. 
What is true of their own private advantage applies likewise 
to that of thnr friends. In their enactment and administration 
of the law, th^ may not extend favors of anj* sort to any in- 
dividual or class of individuala The common good must be 
preferred' to the good of individuals, and all individuals must 
be treated with exact justice. 

Public officials are not only bound to refrain from promoting 
the interests of indiviijuals at the expense of the common good, 
and to avoid favoritism toward certain individuals, but also to 
extend rigorous and proportionate justice to all social classes. 
This means that no class should be favored to the detriment of 
the general welfare, and that no class should receive less than 
ito due proportion of public protection and assistance. For 
example, it is wrong to permit an industrial group to exploit 
the national resources, such as coal mines and timber, in such 
a way that present or future generations will suffer nnnecessaiy 
hardship. It is wrong to give certain industrial interests the 
benefit of a public subsidy or a protective tariff, the effect of 
which is to impose eortortionate costs upon the great body of the 
consomera. The possession of unregulated monopoly power is 
likewise a cause of injury to the public welfare which will not 
be tolerated by public officials who habitually fulfill their public 
obligations. 

On the other hand, every social class has a just claim against 
the State and its officials for that measure of governmental pro- 
tection and asistance which is necessary to provide the condi- 
tions of right and reasonable life. Today this principle receives 
its chief application in the weaker economic classes. As Pope 
Leo XIII observed: "The richer clases have many ways of 
shielding themselves, and stand less in need of help from the 
State; whereas, those who ere badly off have no resources of 
their own to fall back upon, and must chiefly depend upon the 
assistance of the State. And it is for this reason that wage earn- 
ers, who are undoubtedly among the weak and necessitous, should 
be specially cared' for and protec1«d by the government.*" 

■Enejeliul, 0» Ma Conditkm of Labor. C^OOqIc 
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Therefore, I^ialators are morally bound to provide for minianini 
decent standards of life and labor. This means legislatim to 
prevent child labor, an excessively long working day, oppreauve 
conditions in work places, andnly low wages, and the snbjeetioii 
of the workers to an inhumane insecarity as regards onemploy- 
ment, sickneas, accidents, invalidity, and old age. Poblic official! 
are likewise under obligation to promote in due measure the 
prosperity of industrial enterprise, to levy taxes in proportion 
to abili^ and sacrifice, and in general to deal with all dassei 
according to their actual needs and deserts, not according to 
some doctrinaire theory of Jaiasee-faire or of opposition to class 
legislation. In the words of Pope Leo XIII: "Among the 
many and grave duties of rulers who would do their best for the 
people, the first and chief is to act with strict justice — ^with that 
justice which is called by the schoolmen dutr^v,iiv« — towards 
each and every class alike."* 

One of the primary duties of public officials is to posess an 
adequate knowledge of what constitutes the common welfare, 
and of the means by which it ia best promoted. This obligatiMi 
is disregarded by a large proportion of those who se^ pnblie 
office. Men who are otherwise ctmscientious assume that good 
will and right motives are a sufficient equipment for public 
service. When we consider the enormoudy extended functions 
of the modem State, the numerous and profound ways in which 
its activities affect the welfare of all the people, and the conse- 
quent compleaity of legislatii^ and governing wisely, we see 
that this notion is utterly mistaken. Only in local governments 
and subordinate official positions is it true that common bimeBty 
plus common sense suffice for those who are charged with the 
duty of caring for the public welfare. In all the more impor- 
tant I^fislative and executive officers, a c<msideralrie amoont of 
special and specific knowledge is essential to an adequate dis- 
charge of official obligations. 

So much for the nature and elements of the obligation resting 
upon public <^cials. The scope of their obligation is identical 
with the province of the State. This has been described in pre- 
ceding chapters on the State's end and functions. All of these 
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functions, intellectTial, moral, relig^ions, political, civic, and 
economic, pnblie ofBeiaU are morally bound to perfonn in 
accordance with the principles of strict justice and proportiooate 
jnstiee. 

The stat^nent ia frequently made in the United Statea that 
public officials are merely public servants. It is incorrect. 
They are, indeed, the servants of the people, but they are also 
something more. Inasmuch as their function is that of public 
service, they may properly be regarded' as public servants; inas- 
much B8 their position ^vea them the authority to enact lava 
which are morally binding on the people, they are not servants 
but maaters. Tbeisj;:haracter as public servants does not depend 
upon the fact that they are elected by the people; for hereditary 
kings are likewise bound to serve the common welfare. In a 
republic the members of legislatures may in a special sense 
be regarded as servants of the people, whenever they are In- 
stmcted by the electors to carry out certain political policies. 
Their promise to pursue this course creates a particular responsi- 
bility to the people, and renders their position analogous to that 
of servants or agents. Nevertheless, they are masters and rulers 
when they mact the legislation necessary to carry out the policies 
to which they have c(Hnmitted themselves. 

The first duty of the citizen is obedience to law. It extends 
to the oidinances of every jurisdiction in which the citizen finds 
himself, national. State, and municipal. The basis, nature, and 
limits of this duty have been described in the precedii^ chapter. 

A second duty is that of respect for public authority, and 
this means both public ofBcials and their enactments. Of course, 
this duty can be exaggerated, but in our day and country the 
oppomte perversion is much more frequent. Through false in- 
ferences drawn from the principles of democracy, men are 
inclined to minimize, or even to reject entirely, this obligation. 
Conscious that elected officials are human beings of the same 
clay as^imself, and dependent upon him for an elevation that 
it only temporary, the citizen easily assumes that to show them 
respect is undemocratic and unworthy. The Century Dictionary 
defines respect as, "the feeling of esteem, regard, or consideration 
excited by the contemplation of personal worth, dignity, oi 
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power; also a similar feeling excited by correspoDding attribute* 
in things." While public oEBcials are sometimes Ucking in 
personal worth and dignity, they are always the poaseaBora and 
custodiana of political power, which of its nature demands 
esteem and consideration. Were this attitude habitually taken 
by the citizens, the problem of securing law observance, would 
be greatly simplified. The man who refuses respect to civil 
authority because he fears that it would demean or degrade him, 
exhibits the slave mind and temper; for he has not sufficient con- 
fidence in his own worth to feel that he can afford to give honor 
where honor is due, or to recognize any kind of superiority. 
Such a man is not only a bad citizen but a detriment to any 
social group. 

Cloeely connected with oiiedienee is the duty of loyalty. In 
essence loyalty means faithfulness and constancy in allegiance 
and service. To the idea of obedience, which may be quite 
formal, mechanical, and even reluctant, it adds the notions of 
intensity, emotion, spontaneity, and constancy. The genuinely 
loyal citizen is always ready and eager, not only to obey the 
laws, but to support and maintain the political institutions of 
his country. If the citizen merely refrains from seditions or 
treasonable conduct his loyalty is negative and imperfect. 
Whether positive or negative, loyalty always implies a certain 
habitual spirit and attitude toward laws and institutions: It 
habitually recf^ndzes that a presumption exists in favor ol 
oiganic and statutory enactments and principles. The loyal 
citizen is always disposed to give his government and his political 
institutions ' ' the benefit of the doubt, ' ' and to withhold obedienoe 
or support only when the doubt is converted into moral certainty 
that the laws or the government are in the wrong. In a word, 
the habitual attitude of the loyal citizen is that of sympathetic 
faith, not that of criticality and distrust. 

The participation of the United States in the great war made 
the subject of loyalty lively and very practical. Ab might have 
been expected, the discussion gave ignorant, prejudiced, and 
selfish men the opportunity to exploit perverted notions of 
loyalty. During and since the war, various groups and organiza- 
tions endeavored with consideraible succesB to fasten the stigma 
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of disloyalty npon many of their fellow citizens who were guilty 
of neither treamn nor sedition. The conception of loyalty to 
the Constitution became perverted into the doctrine that any 
attempt to change the Constitution, even by legitimate means, 
is disloyal. Not only the method but the acope of loyalty was 
distorted. The demand was impudently and blatantly made 
that all citizens should show loyalty not only to our political and 
legal institutions, but alBo to our industrial institutions, specifi- 
cally to the existing positions and relations of capital and labor. 
Any theory or movement which aimed at essentially modifying 
the industrial system or diminishing the power of capital, 
whether through Socialism, Quildism, or eo-operative enterprise, 
was denounced as seditious and un-American. It is significant 
that both these forma of exaggeration were, in the main, com- 
mitted by the same persons. They denounced any effort to 
change the Constitution because they dislike changes which 
would facilitate industrial reforms and social justice ; they strove 
to place industrial institntions on the same plane of aathority 
as political institutions because they wished to perpetuate 
economic injustice. In short, the perversions and exa^era^ 
tions of the notion and duty of loyalty were mainly determined 
by sordid economic motives. 

These corruptions of a noble sentiment and doctrine do not 
merit a formal refutation. Loyalty to political institutions does 
not exclude the desire or the effort to modify or even to abolish 
them by orderly and reasonable processes. Loyalty to the State, 
to one's country, to the public weal, does not include belief in, 
love of, or defence of existing private institutions, industrial or 
other. The loyalty which is incumbent upon the citizen, as 
citizen, concerns only political institutions and relations. The 
organized attempt to make it apply to the economic order, is 
one of the most extraordinary and brazen performances in the 
history of human selfishness. It was possible only in the vitiated 
atmosphere of war, and in the abnormal psychology of the years 
immediately following. 

In bis excellent brochure on Christian CitizemJUp, the Rev. 
Thomas 'Wright declares that obedience, respect, and loyalty are 
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the eoastituent elemeata of pstriotiHiL* Probably this is as wtii- 
taetory as any other acalysis of the vague, though apparaitly 
elementary, sentiment that we call patriotism. The good citizen 
loves to be acclaimed a patriot, and the orator finds patriotian 
one of the most appealing and popular subjects. Neverthdess, 
it is very elusive. To the average man it means love of country, 
bat what does love of country meant Not merely love of greeu 
fields, lofty mountains, and winding rivers; not always love of 
existing political institutions. In time of actual or threatened 
war, the idea of patriotism is very simple. It means support and 
defence of one's eonntry against armed attack. 

In time of peace, the phrase, "love of country," means many 
things to many minds. The object of the love may be the 
physical characteristics of the country, or its economic and social 
opportniuties, or its government, or its political ideals, or its 
history, <» some combination of these entities. As eommonly 
used, the term patriotism has almost always an international 
connotation. It appeals to the national consciousneK. It brings 
before the mind the facts of national individuality, separatenes, 
diatinctDess of interests. It lays stress upon the welfare of one's 
own country against the welfare of other countries. Too often 
it takes the form o£ boasting, jingoism, contempt of foreign 
nations, and identifies the national welfare with national power, 
imperialism, and agression. The average citizen frequently con- 
fuses patriotism with national jealousy and provincialism. He 
does not regularly think of it as having anything to do with 
internal affairs. 

Adequate and rational patriotism should be quite as active in 
peace as in war, and it should extend to every matter that affects 
the common good. If patriotism is love of country its only ' 
rational and concrete meaning is love of the people who inhabit 
the country and compose the State, in other words, love of one's 
fellow citizens. Therefore, its ultimate object is the same is 
that of the State, namely, the common good. In time of peace 
the common good is much more dependent upon domestic le^s- 

*P. 61. The subject of patriotiam is presented from two difterent vie*- 
poiuts bj AichUBhop Ireland and Archbishop Spatding in tlie prodntticu 
reprinted in Uiie vohune. , ' 
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lation and administr&tioD than npon forei^ policies. The tme 
patriot realizes this and Htrivea to promote the common good in 
all hia political activitiea The man who participates in political 
eormption, or uses his political position or inflnence for the 
ondue adTgatage of any aoeial graap or for the oppression of 
any social class, is not a patriot, no matter how loudly be may 
acclaim the glories of his country, or how truculently he may 
proclaim bis willingness to ^ht foreigners. 

Talking up now the more speclBc duties of the citizen, we find 
that they may be conveniently grouped under two heads: Those 
which are elementary and which exist under all forms of govern- 
ment ; those which are complex and have place only in a State 
that possesses representative institutions. The most important 
of the specific elementary duties are concerned with taxation 
and military service. 

According to Catholic teaching, statutes imposing taxes bind 
in conscience. The general reason is the same as that which 
attaches moral obligation to other civil laws. That ia the common 
welfare. Since government cannot maintain itself nor perform 
its fonctions without revenues, and since it has no other means 
of obtaining them than taxation, the citizens are morally bound 
to provide the necessary rerenues in this manner. Moreover, 
the obligation is not merely one of legal justice, that justice 
which requires citizens to promote the common good, but also 
of strict justice, that justice which requires restitution to be 
made when it ia violated.' If the citizens fail to pay taxes they 
soniietimes inflict injury upon the State, injury which can be 
measured in terms of money andi repaired by payments of money. 
When the evamon does not produce such injury, owing to the 
fact that the authorities increase the tax raie, or devise other 
and more effective forms of taxation, the obligation of making 
restitution will have a different object. The real beneficiaries of 
restitution will then be those citizens who have acted consci- 
entiously and paid the full measure of taxes levied upon them. 

Let us suppose that a tax rate of one and one-half per cent 
will yield sufficient revenue for a city if all the citizens contribute 
their proportionate share. Through various devices very many 

'Cf. Bouquillon, Tluohgta MoraUt PimdantentaHi, pp. M0-M3. i' - ^,1 -, 
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of them evade a considerable part of their obl^^lion. In so far 
as the d^cit is not made up through an increase in the tax rate, 
an injury is done the public welfare. If the rate is raised suf- 
ficiently to bring in all the necessary revenues, the conscientious 
taxpayers contribute more than their proper share, and, there- 
fore, suffer injustice at the hands of the dishonest. If the 
erasionB are bo great as to require that the rate be raised to 
two per cent, it means that the honest citizens are paying one- 
third more than their fair quota. They pay one-third more than 
they would have to pay if all w«re as honest as they. The 
injustice done them by the evasive action of their fellow citizens 
is obvious. Hwice follows the obligation ot restitution. 

These are the general principles. Their application, however, 
is not entirely simple, owing to the complexity and injostice 
of our tax system, and the very large proportion of persons who 
habitually understate their taxable property. The principal 
form of taxation, at least in local and State jurisdictions, is 
what is known as the general property tax. Not <H)1y does this 
directly violate the ethical principle of taxation in proportion to 
ability to pay, as determined by comparative sacrifices, but it 
is apportioned and administered most inequitably, and it is 
evaded in wholesale fashion. In the words of Professor Srfig- 
man, "the general property tax, as actually administered, is 
beyond doubt one of the worst taxes known in the civilized 
world.'" In these circumstances, the conscientious citizen can- 
not be required to do more than pay that proportiim of the full 
amount which is paid by the majority. If the prevailing under- 
statement of taxable property amounts to twenty-five pw cent, 
the citizen who pays on more than three-fourths of his goods 
contributes more than his share' The general rule of action 
may properly be applied to other kindb of taxes where evaaon 
is considerable and notorious. Of course, the conscientions 
citizen will not take advantage of it until he is morally certain 
of the facts. 

It is sometimes asserted that certain tax laws are purely penal, 
obliging the citizen only to submit to the penalty in case his 

*E«aaya te Taxatum, p. 91. 

'Cf. TuaxpKier, D* Juttitta, no. S«7. 
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evasion is detected. From the diacnssioD io the last chapter, 
it aeems fairly clear that this theory muat be applied with great 
caatioD, and' that the tax l&wa which fall under it are excep- 
tional. Tariff duties are the taxes most commonly adduced. 
Probably the laws prescribing these are purely penal, not only 
because of the common popular conviction, hot because they are 
saturated with economic and ethical inequaUtiea. 

As a role, the citizen is not bound to pay taxes until the 
amount due from him has been defined by the fiscal authorities. 
When he is legally required to furnish a statement of his prop- 
erty, he is obliged by legal juatioe to comply. la he obliged 
to volunteer such information t For example, is a person mor- 
ally bound to inform the authorities that hia income is suf- 
ficiently large to subject him to the income taxT If he does uot 
give this spontaneous information he will escape. The income 
tax law requires the citizens to make such a statement, and 
penalizes them tor failure to do so when their evasion of the 
tax has been detected. It seems clear, therefore, that the citizen 
is bound by legal justice to provide a statement of his taxable 
property, not only in response to an official requisition, but some- 
times in the absence of such a requisition. 

Another elementary obligation of the citizen is that of militaiy 
service, when required by a law of conscription. The object of 
auoh a law is of the greatest importance to the public weal. As 
a rule, the colligation is gravely binding in conscience. Hence 
all fraudulent methods of escaping its operation are a violation 
of legal juBtdce. 

The second class of duties incumbent on the citizen results 
from his electoral functions. In a republic, legislation and ad- 
ministration depend finally upon the intelligence and morality 
of the voters. They have it in their power to make the govern- 
ment a good' one or a bad one. Whether the common good will 
be promoted' or injured, depends upon the kind of laws enacted 
and the manner in which they are administered ; but the char- 
acter of the laws and the administration is primarily determined 
iby the way in which the citizens discharge their function of 
choosing legisletois and administrators. Therefore, this fnne- , 
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tiOD ia of the gnvtat importuice and the obligation which it 
impom ia likewise grave. 

It most be admitted that the importance and gravity of thii 
obligation is f raqnently ignored' by Catholics, as well as by other 
citizens. Writing of Qreat Britain, the Rev. Thomas Wri^t 
declares; "There are large naml>ers of Catholics in this land 
with bnt little appreciation of the strong interrdation which 
exists between true citizenship and Christianity. . . . Many 
ezcoses, it mtist be owned, may be allied in extenuation of the 
apathy of CathoUcB toward their civic ct)ligations in these lands. 
Time, however, has undermined the substance of these apologetic 
pleas. Catholics are now sble to appeal to no sufficient canw 
why they should stand aloof from public affairs, or why, par- 
ticipating in them, they need indiscriminately follow the policies 
of parties withont thought or test of their moral justification."* 

These observations may be applied in full measare to the 
Catholics of the United States. Like their coreligionists of Great 
Britain, they can show historical conditions to extenuate, if sot 
to justify, their neglect of political obligations. Very many, 
if not the majority, of them are persons, or the descendants of 
persons, who came from countries whose governments treated 
Catholics unfairly and! allowed them very little participation 
in public affairs. As a consequence, a large proportion of 
American Catholics have been, until' quite recently, poasesaed 
of what has been happily characterized as "the psychol<^iy of 
p^necQtion." Th^ have looked upon government with a eer^ 
tain measure of distrust, and, therefore, have been predisposed 
to ignore or to minimize their electoral responsibility. Many of 
them have easily and complacently accepted the cynical judg- 
ment that "politics is a rotten >bufflness," and have either held 
aloof or permitted their political influence to be utilized bs 
special and unworthy interests. 

The Catholic teaching on the duty of exercimng the voting 
franchise, as stated in the authoritative manuals of moral tiie- 
ology, may be gnmmed up as follows:* 

■ ChrittiaM CitistntJdp, pp. 17, 18. 

■Cf. Tuqaeier, D« JiutUia, pp. 475-477; NoUin, Dt PtmmsH^ pp. 
88e-83D. 
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The obligation of taking pert in the election of candidates 
for civil o&ees, is an obligation of legal justice. The citizens 
are boTind to promote the common good in all reasonable ways. 
The franchise enables them to further or to hinder the common 
weal greatly and fundamentally, isasnmeh aa the quality of the 
government depends upon the kind of c^cials they elect. Not 
only questions of politics, but social, industrial, educational, 
moral and religions subjects are regulated' by legislative bodies 
and administered by executives. Therefore, the matter is of 
grave importance, and the obligation of the citizen to participate 
in the election and to support fit candidates is correspondingly 
grave. According to Tanquerey, the elector cannot tree himself 
from this obligation by any slight cause or reason, such as, 
going banting, or criticism' by his neighbors. The excusing 
cause needs to be of a grave nature, such as loss of one's means 
of livelihood. A dight cause will relieve the citizen from the 
obligation of voting only when he is morally certain that he 
cannot affect the immediate result. Even then, he ought to take 
part in the election to show good example, and to hasten the 
day when the cause which he supports will command a majority 
of the voters." 

Jost as the ofBcial is obliged to refrain from promoting the 
interests of individuals as against the common good, so the 
elector is morally bound to cast his vote for the common welfare, 
instead of for the benefit of private persons or groups. This 
principle is very often forgotten by well-meaning citizens; for 
example, by giving their political support to a friend, or to a 
memiber of their own race <» religion, when he has not the 
required moral or intellectual equipment, or when he is the 
upholder of socially harmful policies. Too often in such situa- 
tions the honest citizen salves his conscience with the excuse 
that the opposing candidate "is just as bad." Were this the 
fact one might legitimately determine one's choice on the basis 
of personal friendship, or racial or religious affiliation, or other 
extrinsic considerations; but the general fact is that voters who 
adopt this course do not take adequate care to find out whether 
the c&ndidate of the opposition is in reality "just as bad." 

"Twiqnerej- loe. cH. CIoOqIc 
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Th^ too eaaHy decide the questioo on the basis of their inelins- 
tiona and' predilections. 

Cloftely connected with this unjustifiable practice is that of 
ignoring prindplet and policies in the exercise of the franchise. 
"Vote for a good man, r^ardless of party," is a plaosible bat 
esBentially inadequate political rule. A distinction should be 
drawn between legislative offices and those which are merdy ad- 
ministrative. Id choosing a city treasurer or a county auditor, the 
only pertinent qualifications are honesty, intellectual capacity and 
technical equipment. There is involved no question of legislative 
policy. When the office to be filled is that of Qovemor of a 
State, President of the United States, member of a State legis- 
lature, or congressman, other qualificatums are essential in ad- 
dition to those just mentioned. The "good man" may bave 
some very harmful views concerning political and industrial 
policies. He may sincerely favor national imperialism and 
jingoism, or legislation to promote the undue aggrandizement of 
one social class or the oppresmon of another social class. 
Obviously the citizen does not fulfil his duty of promoting the 
conimtm good when he votes for a "good man" of this sort. 
Sometimes the common welfare will suffer less through the elec- 
tion of a man whose political policies are right but whose moral 
or intellectual equipment ia deficient, than through the elevation 
of a "good man" who gives his adhesion to wrong policies. 

It is sometimes said that the good man in other relatitms of 
life is always the best kind of a citizen. This statement is only 
a half truth. The unqualified propagation and acceptance of it 
is a serious obstacle to the improvement of citizenship. Fidelia 
to one's duties as husband, father, son, brother, neighbor, em- 
ployer, employee, buyer, seller, debtor, creditor, profesmonal man, 
and client, — does, indeed, contribute very greatly toward the 
common welfare. Actions performed under the direction of 
the domestic and social virtues necessarily promote individual 
and social happiness, just as the oppofflte actions are an injury 
to the commonwealth. Nevertheless, these virtues are not a 
complete equipment for all the duties of citizenship. They do 
not of themselves provide the citizen with that specific knowledge 
which he requires as a voter, nor with that civic consciouanes 
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which is eBKUtial to gfood citizenahip. Just as an honest em- 
ployer may treat his employees rmjustly liecause he is nnac- 
qoainted with those moral principles which apply specifically 
to indnfitria] relations, or becaase he has an insofScient 
knowledge of the living conditions and needs of the workers, 
so the yirtaous citizen may fail in his duties to the State becaoBe 
he does not realize the importance of this particular respon- 
sibility, or because he lacks the specific political knovlei^e 
which would enable him to exercise his suffrage for the best 
interests of the commonwealth. In this category are the man 
who does not realize how fundamentally good government 
depends upon the electors, the man who lazily assumes that 
politics is necessarily corrupt, and the man who thinks it suf- 
ficient to Tote for good men, without any reference to the 
helpfulness or barmfnlness of their political principles and 
policies. 

In a word, the good man is not a good citizen imlcss he 
pofiseses the specific knowledge essential to good citizenship. 
This comprises adequate perception of the citizen's power and 
responsibility, and a reasonable degree of acquaintance with 
political institutions, personages, and policies. The good citizen 
recognizes all these obligations and makes reasonable and con- 
tinuous efforts to fulfil tbem. Such a man, and only snch a 
man, poasesBes an adequate civic consciousnes. 

Worth quoting are the following extracts from a letter ad- 
dressed to his people, in the year 1921, by the late Cardinal 
Amette, Archbishop of Paris: 

"In the joint letter which they recently addressed to the 
French Catholics, the bishops of France said: 'It is a duty of 
conscience for all citizens honored with the right of suffrage to 
vote honestly and wisely with the sole aim of benefiting the 
country. The citizen is subject to the divine law as is the 
Christian. Of our votes, as of all our actions, God will demand 
an account. The duty of voting is so much the more binding 
upon conscience because on its good or evil exercise depend the 
gravest interests of the country and of religion. ' 

"It is your duty to vote. To neglect to do aj would be a 
culpable abdication of duty on your part. It is your diity to[^ 
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vote hcnetily; that is to say, for men worthy of yoat est«em 
and trust. It is yoar duty to vote louely/ that is to a^, in 
sQch a way as not to waste yonr votes. It would be better to 
east them for candidates who, although not giving complete 
aatisfaetjon to all oar legitimate demands, would lead us to 
expect from them a line of conduct useful to the country, rather 
than to keep your votes for others whose program would indeed 
be more perfect, but whose almost certain defeat might open 
the door to the enemies of religion and of the social order." 

Tanquer^ points out that, in order to be able to vote rightly 
and intelligently, in order to possess the specific knowledge 
requisite for this purpose, upright citizens diould organize and 
participate in political associations.^' This is obvious. Men 
unite in trade anions, manufacturers' associations, chambers of 
commerce, and' professional societies of various kinds for the 
promotion of their economic interests. Hundreds of thousands 
of good men, thus occnpationally organized, fail to see the 
necessity of organizing politically for the protection of their 
civic interests and the effective performance of th«r duties 
to the commonwealth. The conduct of political organizatitms 
they leave to professional politicans who are usually in the 
service of selfish private interests. When the inactive citizens 
see the evil results of this arrang^nent, they attempt to justify 
their aloofness by the refiection that politics is essentially cor- 
mpt. This lazy pessimism is not warranted by anything 
inherent in political affairs. It represents a vain attempt to 
evade moral responsibility. If politics is rotten, a large part 
of the responsibility rests upon well meaning but indolent 



In view of the fundamental and immense importance to the 
State of the voting function, and since the electors are in a 
practical sense the primary political authority, it would senn 
that the electoral duties of the citizens are not merely duties of 
legal jnsUce. It would seem that, like the obligations of pnUie 
ofilcials they also fall under the head of strict or commutative 
justice. A group of legislators inflict injury upon the com- 
munity by a bad law, thereby violating strict justice : Are not 
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the citizens who elected them guilty of the same kind of injustice, 
in 80 far as they foresaw this possibility f The difference between 
their offence and that of the l^ialators Geema to be one of degree, 
not one of kind. 

Among the electoral duties of the citizen is that of becoming 
a candidate for public office in some circumstances. Of course, 
this applies only to that small minority who are competent. In 
certain situations, saya Noldin, an upright Catholic is bound by 
a grave obl^ation to become a candidate for an administrative 
or legislative office ; that is, when his election is certain, when he 
is able to avert grave evils from the community, when he can 
accept the office without grave inconvenience to himself, and 
when no other equally competent candidate is available.'* 
In as much as the issues involved in such a situation are of 
much graver consequence than those dependent upon the ballot 
of the private citizen, the man who refuses to become a candidate 
for office will need a much graver reason to excuse him than 
will the citizen who merely neglects to vote. 
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14. THE RIGHTS OF THE CITIZEN 
Bt Bev. John A. Btan, D.D. 

The cituen posseesea two distinct elaaaea of rights. One of 
these belongs to him as a human being, the other as a member 
of the State. Rights of the first class are called natural, those 
of the second class civiL The distinction between the two 
depends, not so much upon their natnre, as upon their source. 
Natural rights are those which are derived from the individoal's 
nature^ needs, and destiny. They are those moral pren^atives 
which the individual needs in order to live a reasonable life, 
and attain the end appointed for him by God. Civil rights are 
conferred by the State for the promotion of the common good, 
and for the welfare of the individual citizen. 

Probably a majority of the writers on political science, as well 
aa the greater part of non-Catholic authorities in economics and 
sociology, reject the doctrine of natural rights. In their opin- 
ion, all rights are derived from the State. Hence the citizen 
possesses only civil rights. It is not necessary in this plaee to 
set down a formal refutation of this theory. It will be sufficient 
to point out that the theory inverts the position of the State 
relatively to the individual. According to its logic, the indi- 
vidoal exists for the State. Against the State he has no moral 
rights, but only those immunities and guarantees which the State 
itself is willing to grant. Consequently, the State may, if it 
chooses, deprive the citizen of all rights whatever, may arbitrarily 
take away his liberty and his property, and even pat him to 
death. According to the Catholic doctrine, the State exists olti- 
mately for the individual, and the individual is endowed with 
certain natural rights which belong to him because of his nature, 
because he is a person, and because of his intrinsic sacredness. 
879 C.OOOlc 
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As the State does not create or confer these rights, it cannot take 
them away. 

This doctrine is not only Catholic, hut it is a part of the 
traditional American political theory, and it ia specifically in- 
cluded in the Declaration of Independence. The second para- 
graph of that immortal document begins thus: "We hold these 
tmths to be self-evidCTit, that all men are created equal, that 
they are endowed by their Creator with certain inalienable 
righta, that among these are life, liberty, and the pursuit of 
happiness." Although the last clause of this statement is not 
an explicit enomeration of all man's natural rights, it does 
embrace them all implicitly. Life and liberty cover a very large 
part of the field of natural rights; the pursuit of happiness 
implies the rights of marriage and of property, which embrace 
the remainder of that field. Man's natural r^hts may, there- 
fore, be summarized as those of life, liberty, marriage, and 
property. Liberty is, of course, a wide conception extending to 
physical movement, education, religion, speech and writing. 
Under the head of life is included immunity from' all forms of 
arbitrary physical assault. All these r^hts belong to the citizen 
as a human being because they are all necessary for his exis- 
tence, for the development of his personality, for reasonable 
human living, and for the attainment of the end which God 
commands him to attain. In the United' States they are all 
likewise rights of the citizen as citizen. In other words, they 
are civil as well as natural rights. 

A systematic ratposition and defence of these several rights 
is not necessary in this chapter. Most of them have been suf- 
ficiently treated in earlier sections of this volume. The right 
to life ia intrinsic ; is an end in itself, ^eing directly based upon 
the sacrednesB of personality. The right to the vanous forms 
of liberty ia a means to the end of right and reasonaUe living. 
It does not include the right to do or say unreasonable things. 
Like all other rights which are means, it is limited by the ends 
which it is designed to promote. The r^ht to marry is directly 
necessary for the welfare of the individual. Even though a 
person does not need to marry and can secure his welfare better 
as a celibate, he has, nevertheless, the right to determine for 
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himself whether or not he shall marry. The State has no right 
to decide this question for him. Property in those kinds of 
goods which meet man's immediate want% such as food, cloth- 
ing, and shelter, is directly neceaaai7 for individnal welfare; 
therefore, the individual has a natural right to acquire them 
as his own. Property in goods which have a more remote 
relation to individual needs, mch as, land, machinery, and the 
instnunents of production generally, is not directly and im- 
mediately necessary for the individual; but the inttitutitm of 
private property in sneh goods is essential to human welfare, 
inasmuch as no other arrangement is adequate. All the fore- 
going natural rights belong to the individual as such, and con- 
sequently are valid against the State. 

The rights of the American citizen, as such, are set forth in 
the Constitution of the United States, and in the constitutions 
of the various commonwealths. They are sobstantially the same 
in all these documttits. The first amendment to the Consti- 
tution of the United States reacb thus : 

"Congress shall make no law respecting an establLshment of 
religion, or prohibiting the free exercise thereof; or sbridging 
the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government 
for a redress of grievances. ' ' 

While the language of this amendment seems to guarantee 
unlimited freedom of speech and of the press, it has never been 
BO interpreted by the lawmakers or the courts. Rather has it 
been construed as that reasonable degree of liberty of speech 
and writing which had prevailed in the American colonies and 
in England for generations. During the recent war, therefore, 
Congress and many State legislatures enacted laws forbidding 
men to speak or write anj^ing tending to hinder effective 
prosecution of the war. These laws were enacted under the 
authority of the war making and war legislating powers con- 
tained in Section 8 of Article 1 of the Constitution of the United 
States. 

That form of liberty which consists in immunity from invasion 
of one's home is secured in the fourth am^idment to the nstiousl 
C(nurtitnti4»L : 
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"The right of the people to be secure in their persoDB, 
houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath of affirmation, and 
particularly describing the place to be searched, and the 
persona or things to be srized." 

This means that no private individual, nor any officer of the 
law, may enter a man 'a house without penniasiou, unless a formal 
warrant has been obtained from conrt. Overzealous or mali- 
cious officers may not enter a house against the wish of the 
occupier on mere suspicion. 

Security against unjust or ahitrary prosecution by officers of 
the law is guaranteed in the sixth amendlment: 

"In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him ; to have com- 
pulsory process for obtaining witnesses in bis favor, and to have 
the Assistance of Counsel for his defence. ' ' 

This civil right is of the highest importance. Its principal 
effects are to protect the citizen against a prison sentence until 
be has had a fair trial ; to assure him a trial as soon as possible 
after his arrest; to allow him witnesses on hia behalf, and the 
asistance of a lawyer; to give him liberty on bail until his 
trial begins, unless the crime with which he is charged is very 
serious ; and to enable him to appeal to the higher courts against 
an unfavorable sentence. To be sure, these guarantees are 
occasionally disregarded by the officials, 'but the number of such 
violations of civil right is not large. Th^ become considerable 
only in time of war, or in a period immediately following war, 
when the calm judgment of the law officers is disturbed by fear 
or some other passion. 

One of the most important individual guarantees is contained 
in the fifth amendment to the Constitution, which declares that 
no person shall be "deprived of life, liberty, or property, with- 
out due process of law ; nor shall private property be taken for 
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public use wiUiout just compensation." The phrase "due pro- 
cess of law" has, in the course of time, acquired a very wide 
and rather indeflnite comprehension, hut its elementary and 
traditional meaning is fairly d«&iite. At the least, it means 
that a man '» life, or liberty, or property may not be taken from 
him without a reg:ular trial. 

It should be noted that the foregoing amendments and pro- 
TiKons are binding only upon the Congress of the United States. 
With the exception of the prohibition against depriving the 
citizen of life, liberty, and property without due process of 
law, all these individual guarantees could be disr^arded by the 
several states. For example, if the State of Georgia were to 
pass a law forbidding Catholics to assemble publicly for pur- 
poses of worship, or denying trial by jury to any of its citizens, 
it would not violate any of these provisions of the Con^tntion 
of the United States. The prohibitions contained in these pro- 
visions are addressed to Congress, not to the several Stales. 
Nevertheless, practically all, if not literally all, of the State 
constitutions contain similar guarantees of individual ri^ts 
and similar prohibitions to their respective legislatures regard- 
ing interference with these rights. 

The provision of the fifth amendment forbidding Congress 
to deprive the citizen of life, liberty, and property, without due 
process of law, is repeated in the fourteenth amendment, and 
b there addreased to the States. In the latter amendment the 
guarantee reads as follows: 

"No State shall make or enforce any law which shall abridge 
the privileges or immnnitiea of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, 
without due process of law ; nor deny to any person witiiin its 
jurisdiction the equal protection of the laws." 

Such are the principal civil rights conferred upon and as- 
sured to the citizen by the organic laws of our country. They 
include all the liberty that anyone can reasonably claim, whetber 
as a human being, or as a citiz«i. InaKnuch as they are matters 
of constitutional rather than statute law, they cannot be 
abolished through a temporary whim of the electors or by a 
simple act of the national or state legislatures. They ean be 
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repealed taiiy by amending the constitutions, which is always a 
sufficiently slow procesB to give time for the better judgment of 
men to reassert itself. 

The political rights of the citizen are sometimes distin- 
guished from his civil rights. The most important difference 
between them is that the former are intended primarily for a 
public purpose, while the latter have as their immediate end 
the welfare of the individual. The chief political rights of 
the citizen are those of voting and holding oSce. According 
to the fifteenth amendment to the National Constitution, the 
right to vote "shall not be denied or abridged by the United 
States, or by any State, on account of race, color, or previous 
condition of servitude." It is trne that this right has been 
denied to colored voters in several of the states, through various 
devices evading the fifteenth amendment. However, it should 
be noted that these evasions do not amount to a violation of 
the natural rights of the negro. The elective franchise is not 
among the natural rights of the individual. It is created by 
the State for a civil purpose. Inasmuch as this purpose might 
conceivably be fulfilled, and in several States has been ful- 
filled with the suffrage restricted to males and even to certain 
classes of males, it is clear that the power to vote is not a natural 
right inherent in every individual. It ia a political privilege. 
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15. CATHOLICISM AND AMEBICANISM.* 
Bt Most Bev. John Irxiand, D.D. 

Mt religioua faith is that of the <^holic Church — CathoH- 
oiBm, int^rral and unalloyed — CatboIiciBm, nnswerving and soul 
swayiug — ^the Catholicism, if I am to put it into more positive 
and concrete form, taught by the supreme chieftain oi the 
Catholic Church, the Bishop, the Pope of Rome. 

My civil and political faith ia that of the Republic of the 
United States of America — Americanism, purest and brightest ; 
yielding in strength and loyalty to the Americanism of none 
other American; Burpaaeed in spirit of obedience and sacrifice 
by that of ncme other citizen, none other soldier; siwom to uphold 
in peace and in war America's Star Spangled Banner. 

Between my religioua faith and my civil and political faith, 
between my creed and my country, it has been said, there is 
discord and contradiction, eo that I must smother scmiething of 
the one when I bid the triher burst forth into ardent boming, 
that I must subtract something from my allegiance to the tUte 
when I bend my full energy to service to the other. Those who 
80 speak misunderstand either my creed or my country; tfaey 
belie either the one or the other. The accord of one with the 
other is the theme of the address I am privileged this evening 
to make. 

No room is there for discord or contradiction. Church and 
State cover separate and distinct zones of thonght and action: 
The Cbureb busies itself with the spiritual, the State with the 
temporal. The Church and the State are built for different 
purposes, the Church for Heaven, the State for earth. The 

> Addreu deliveMd Bt Uilwankee, WU., on Aug. 11, 1913, at the tttm 
meeting ineidental to the Twelfth AJiddbI National Conventios of the Fed*- 
ratloa of American Catholie SoeietieB. 
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line ^of demaroatiou between the two jnmdictioiis was traced 
by the onerrinp finger of Him who is the master of both. The 
law of Ood ia — "Bender to Caesar the things that are Coaar'a; 
and to God the tbinga that are God's." 

I rehearse a vital dogma of Catholic faith with regard to the 
matnal relations of Church and State — the solemn teaching of 
a sovereign Pontiff, Leo XIII. The PontifF writes: "God has 
divided the govermnent of the hnman race between two prin- 
cipalities, the ecclesiastical and the civil ; the one being set over 
the divine, the other over hiunan things. Each is sapreme in its 
own sphere; each has fixed limits, within which it moves. Each 
is circomscribed to its own orbit, within which it lives and 
works in ita own native rig^." Things civil and political are 
sabject, as reason and equity denwuid, to the civil authority, 
Jesus Christ Himself having commanded that the things of 
Cnaar be given to Cnaar, as the things of God are given to God. 
Language could not be plainer, more emphatic, more authorita^ 
tive with r^ard to the rights of the civil power, its inde- 
pendence within its proper zone of action. The position of the 
Catbolic Church, consequenily of Catholics, toward' the nation 
or State, is defined in clearest terms by the highest anthority of 
the Church. 

What is t<> be feared from the Catholic Church t To priest, 
to bishop, or to Pope, niio — I ajn willing to consider the 
hypothesis — ahonld attempt to rule in matters civil and politi- 
cal, to infinence the citizen beyond the range of their own 
orbit of jurisdiction — that of the things of God, the answer ia 
qnicbly made : ' ' Back to yoar own sphere of rights and duties 
— back to the things of Godl" Or, in like manner, should the 
State, or its officials, in law or in act, step beyond the frontier 
of temporal jarisdiction and dare lay hands upon the things 
spiritual and divine the answer ia: "Beware, touch not the 
things which God has reserved to His duly appointed representa- 
tives in the spiritual order." 

A recent proclamation from an anti-Catholic association in 
America reads: "We hold that no citizen is a true patriot 
who owes superior temporal allegiance to any power above that of 
hia obedience to the principles of the Constitution of the United 
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States," The abaft is directed against a supposed tenet of the 
Catholic Charch; it pierces the vacant air; it is a miaaiTe of 
pitiable ignorance. 

Is the issue that of the temporal sovereigntj exeareised for ages 
in a part of Italy by the Roman Pontifb, still claimed by their 
Boceesor as an international rightf Bot in the States of the 
Church the Pontiff was king as well as Pontiff. To hia own 
kii^om his temporal role was strictly limited. Beyond the 
frontier of his own States he claimed no civil or political power; 
none was allowed him by the moat Catholic of nations, by the 
most loyal of Catholic believera. 

Is the issue that of happenings in ages when bishops and 
popes, the sole visible tenants of authority able to wrest tribes 
and peoples from chaos and anarchy, were compiled by social 
needs and popolar appeals to sit as civil lawmakers and jadgea 
— ^when the crozier and the tiara were the sole arms to stem 
the onslaught of imperial and regal despotism, and peoples in 
despair cried to them for mercy and help— or in ages when 
Christendom w«e of one creed in faith and morals, and special 
gifts of power were made to the Papacy, willed by all as an 
international arbitrator and peacemaker — when special oppor- 
tunities for beneficent intermingling of the spiritual and the 
temporal in the life of nations were created- for the Papacy, 
to which it was bound to give heed, under penalty of belraTing 
the behests of charity and of justice, and turning back fnnn the 
face of the earth the npwelling stream of culture and 
civilization I 

Into [Kist ages I do not now hold the field glass of scrutiny, 
although, were I to do so, I were readily able to decry glorious 
work done by the Papacy, and to the wondering eye of a modern 
world show it to have been ever the guardian of -permmBl and 
social rights, ever the foster mother of popular liberty and 
popular jostice, ever the resplendent mirror of Him of whom it 
was written: "He passed by, doing good." My contention is, 
when and where, as in America, a new social order has arisen, 
within which the State or the naUon wills to live of its native 
life and rights, the Church, freed from burdens imposed np<» 
it by social phases of other times and other places, willioi^ 
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betakes itadf to the folds of its own mantle, to the circle of its 
own spiritual orbit, saying with its founder and master: "To 
Cnsar the things Uiat are Ctesar's, to God the things that are 
Godl's." 

And now, in America, some do say, that the Pope of Btone is 
ambitious of temporal rule over America, of planting here the 
"Yellow and White" instead of the Star Spangled Banner; that 
priests and bishops are active agents of his yearnings; that 
Catholics dream of the day when his command in civil and 
political matters will sway the White House and Capitol ; that 
for this intent asBociations are nightly bedtting themselves by 
sanguinary oath and secret drillings, to murder their fellow- 
citizens andl in the name of a foreign potentate take forcible 
poeseasion of the land of the brave and the home of the free I 
I allude to such wild eluoubrations of diseased brains only to 
ask, in onanswered wonderment, how such follies can be thought 
oat and acted upon, even by a handful of men, in the twentieth 
century, in America 1 But, of course, the insane are ever with 
DB^ and all the insane are not put into safe keeping. 

The partition of jurisdiction into the spiritual and the 
temporal is a principle of Catholicism ; no leas is it a principle 
of Americanism. Catholicism and Americanism are in complete 
agreement. 

The Constitution of the United States reads: "Congress 
shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof." It was a great forward 
leap on the part of the new nation towards personal liberty 
and the eonseeration of the rights of conscience. Not so had 
it heretofore been im the soil of America. Save in Maryland ' 
while reigned there the spirit of the Catholic Lord Baltimore, 
and in Penn^lvania under the sweet-tempered rule of William 
Penn, religious freedom was barred by law in' the Colonies, — 
Protestant creeds warring one with the other, all warring with 
the Catholic. Bnt it was decreed that the new flag mast be 
unsullied by religious persecution, the new nation must be, on 
every score, the daughter of freedom, the guardian angel of 
personal rights in each and every American. 

The proclamation of the Constitution was as the Milanew 
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edict of Emperor CcKistaiitine. Before the time of ConaUutine 
all thingfl, even the things of God, were Ctesar'B. The State 
made and unmade divinities; it was itself a divinity, its highest 
representative, the Emperor, claimed place among the Olym- 
pians, and incense was bamed before his statue as before that 
of a god. The perstmal conscience waa allowed no recognition. 
The subject must wonUp as Ciesar ordered. It was servitude 
most absolate. Bnt at last the eonqtieror of the Milvian brid^ 
spoke; IHwrty triomped in the triomph of the Labamm. "We 
have determined, with sound and' upright purpose," said Con- 
stantine, "that liberty is to be d^iied' to no one . . . that to 
each one freedom is to be givui to devote his mind to that 
religion which he may think adapted to himself." Conscience 
was made free in the Roman Empire by the Milanese edict ; it 
was made free in America by the Federal Constitution. In 
the one and in the other, it is the injunction of the Master : "To 
Cosar the things that are Ctesar's; to God the things that 
are God's." 

By the terms of the Federa] Constitution as by the teachings 
of the Cathtdic Church, no room is given in America for discord 
between Catholicism and Americanism, between my Catholic 
faith and my civic and political allegiance. 

America is a Republic ; the epint, the form of government is 
democracy — the government of the people, by the people, for 
the people. Is there not here, it is asked, at least a tooch of 
eonffict between my religious faith and my civic and pt^itieal 
faith! I tread upon easy ground, so plain are the teachings 
of the Catholic Church in favor of the rights of the people in 
matters of civic and political government. I again quote from 
the encyclical letters of Leo XIII. The Pontiff writes: "There 
is no power but from God. The right of command, however, 
is not in itself linked to any one form of government. One or 
the other form the commonwealth may rightfully give to itself, 
provided such he really promotive of the common welfare . . . 
No reason is there why the Church should prefer one form of 
gov^nment to another, provided the form that is chosen be 
just in itself and favorable to the common good. Therefore, 
the rules of justice being duly observed, the people are free to 
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adopt that form of government which befits their temper, or 
best accords with their traditiona and ciiBtoms." America de- 
clared itself a Republic ; its government is organized democracy. 
In America, according to the teachings of the Catholic Chnrcb, 
the republic is the sole legitimate government; to the repablic 
Catholics are in conscience obliged to yidd sincere and 
unawerving obedience. 

God is the sonrce and the giver of all power; of themselvefl 
men have no authority over other men. The authority of the 
parent over the child is from God, who created nature and so 
Ereated the family; the authority of the State is from God, who 
willed that men should live within the fostering embrace of a 
social organism. In this sense, but in none other, a govern- 
ment, whatever the form, rules by divine right. God gives the 
power, bat the people choose those that hold it, and mark out 
the conditions under which they do hold it. This is supreme 
democracy; it is the d(%ma of Catholicism. 

In America the government is the Republic — the government 
of the people, by the people, for the people. With yon, fellow 
Catholics with you, fellow Americans, I aalnte the Republic. 
I thank God that the people of America are capable of pos- 
sessing a government of this form. The Republic — it is the 
fullest recognition of human dignity and human rights, the 
fullest grant of personal freedom, that due respect for the rights 
of others and the welfare of the social organism may allow. 
Permit the barbarous onslaughts of lawlessness and anarchy to 
undermine its foundations or loosen the cement binding together 
its walls! Never, so long as life still throbs within our bosoms, 
alter it to empire or monarchy! Never, so long aa our lips 
may praise it, or our hands wield arms in its defence. 

Would we alter, if we could, the Constitution in regard to 
its treatment of religion, the principles of Americanism in re- 
gard to religious freedom f I answer with an emphatic No. 
Common sense is oars. Ctmimon justice is ours; a regard- to 
oar own welfare and safety is also ours. The broad fact 
is that the American people are divided in matters of religious 
belief. To the American people, to the whole people, does the 
country belong. What else, then, could the framer9 of the 
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Constitution have done, vhat else nnce their time conld tiie 
legifdators of the land have done, in equity towards all, in equity 
to the country as one nation, to its people as one peoirfe^ bnt ' 
solemnly decree, as they did, as they continue to do, equal rights 
to all — rights to all, privileges to nonet Necessarily rdigioos 
freedom is the basic life of America, the c^nent nmning thnnigh 
all its walls and battlements, the safeguard of its peace and 
prosperity. Violate religious freedom against Catholics: Our 
swords are at once unsheathed. Violate it in favor of Catholics, 
against noD-Catholics: No less readily do they leap from the 
scabbard. * 

Does Catholicism in America suffer from rdigiona freed<Hii, 
allowed equally to Catholics and to non-Catholics I Compare 
the lot of Catholicism in America to that of Catholicism in so 
many trans- Atlantic lands^ where the tenets of Pagan Cesarism, 
as to the supremacy of the State over the conBcienea of its 
snbjects, do still prevail. There manacles bind hand and Umb 
the bride of Chri^ : Here she walks, in queenly mien, free and 
unfettered, putting forth, without let or hindrance, the fall 
exuberance of her native force and beauty, proving at every 
stepping that her life is all her own, since she lives it without < 
outward help or prop; that her blosson and fruit are all her 
own, since tbey spring exclusively from her bosom, and of their 
own vigor defy triumphantly darkening elonds and' battling 
tempests. 

Had the Catholic Church not lived and thriven in freedmn, 
truth were not its armor, grace frcHa Heaven were not the cune- 
liness of its connt^iance. 

They know us little who accuse ns of coveting civil and 
political power, that we may dim the splendor of the fairest 
flower in the garden'^ of Americanism. Our combats, if com- 
bats there be, are never against the liberties of America, bat 
in defense of them; never against Americanism, but against 
sach of its sons whose souls never yet have thrilled in foil 
response to its teachings and inspirations. 

The charge is made, if not anti-American, the Catholic Chnreh 
is un-American — it is in America an alien institution. More 
definitriy the charge is this: The Catholic Charch dosa not 
V ,C>H«IC 
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bear the stamp, "Made in America." It is un-American to go 
across the Atlantic or the Pacific for aught that America uses 
or needs, even for its religion. Now the bead of the^ Catholic i 
Chorch is the Bishc^ of Borne, a foreigner; its general '^onncils, 
eomposed of men of all nations are foreigners in the majority ; 
Earopeana, Asiatics, Africans, legislate in faith and morals for 
America. Why not a Pope strictly American T Why not eoan- 
cils, as those of other religions bodies, exclusively made ap of 
Americans — capable, as only Americana may be supposed to 
be, of interpreting the American mind and guiding the American 
aspiration t 

The late Bishop Doane of Albany once wrote: "It is hard to 
find any other word (than that of 'alien'} which describes the 
whole communion of a Charch which owes its highest allegiance 
to a single head, who is a foreigner across the sea." A few 
we^s ago, in the Yaie Review, the secretary-general of the uni- 
versity while treating of what he is willing to esll the helpful in- 
flaence of the Catholic Church over recently arrived immigrants, 
complains: "Bnt it [the Catholic Charch] links them [the 
immigrants] with their past rather than with that of the United 
States. It has been ontaide the main corrents of the Anglo- 
Saxon progreea. Its emphasis is neither on freedom nor on 
democracy; so unless it proves untrue to its own ideal it will 
not satisfy the American people." To Bishop Doane, Catholi- 
cism is "an alien" in America, objectionable to Americans, be- 
cause its sovereign Pontiff is not an American, living in America. 
Anson Phelps is sure that Catholicism, to satisfy Americans, 
should have been woven in a loom-room even of Anglo-American- 
ism. In the June number of the Atlantic Monthly, a writer 
heads his artiele with this caption: " Reasonable Hopes of 
American Religion," and actually delineates a creed suitable 
in his judgment to the people of America. 

Faith and merits made in America on a design strictly 
American 1 Great and good as is America, it mnst not arrogate 
to itself ite realm of the Almighty Qod, that of faith and morals. 
Shall we call the Almighty God a foreigner! Yet He ia not 
exclusively the God of America. Shall we call the Saviour of 
Calvary a foreigner! Yet He was neither a native nor a natarali 
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ized American, and His menage was: "Teach all nations" — 
instead of teach only America! And now ^lall we call tbe 
Bisbop of Borne a foreigner, "an alien," becaase he stands 
before the world the uniTersal teacher, the Vicar of Jesus Christ, 
teacher of all nations, teacher of the whole human family f 

Ai^fue that the Almighty God is not the supreme author and 
norm of an et^nal rigbteouBness, that Jesus Christ is not the 
proven revealer of the thoughts and the love of the Almi^ty 
Qod, that the Bi^op of Rome is not the historic successor of 
Christ's apostolate — then, counsel, perhaps, an American-made 
Church for Americans, an American-made code of faith and 
morals. But religion is not a product of the mind of the in- 
dividual man, or of the environment within which he lives; 
it is not a sheer human growth, changeable as the seasons of 
the year, fitful and capricious as the likes and didikes of man 
and of peoples. 

Beligion is the mind and the wilt of Ood, existing as God 
exists, objectively outside of men and of peoples, goperior to 
all in men, eating from man the obedience due by the creature 
to the creator. The question is never — what is it that suits a 
man, or a people, but what is it that God has imposed upon men 
by the eternal laws of His supreme rigbteonsness, or by the 
teachings of His historic revelations! What Americans require 
is, not an American-made, but a God-made religion. And so, 
at the bar of American common sense itseif, the proposals of 
the writer of the Atlantic Monthly/ must only be — as he himself 
despairingly inclines to term them — "dreams that are the 
shadows of hopes, hopes that are the shadows of dreams." 

The Catholic Church is extra-American, supra-national, be- 
gotten for all nations, not for America alone ; its supreme Pontiff 
is extra-American, supra-national — a foreigner on no spot of 
earth's sarfiace, everywhere at home, as the spiritual father of 
all trib^ and of all peoples who seek divine truth from a 
universal Ood and a universal Saviour. 

And this, the beauty; this, the grandeur of the Catholic 
Church, that it is Catholic, as the eternal God is Catholic, as 
the salvation given by Jesus Christ is Catholic. Narrowneos, 
provincialism in religion, in faith and morals, on the first face 



CATHOLICISM AND AMERICANISM 291 

of things, is a perveision of God 's eternal law, and of the revela- 
tion given to men 1,900 years ago. The days of tribal religions 
are past ; they must not be revived in America. 

Another charge of aQ-AmericaniBm — the attitude of the Catbo- 
lica toward State scboola. My answer is quickly at hand. The 
State takes to itself the t&A of iDstmctiDg the children of its 
people in branches of secular knowle^e; in order that this he 
done the more efficiently and the more generally, the State pays 
from the public treasury the financial cost of the schools opened 
Dnder its patronage. Do Oatholics make objection to the task 
or to the financial expenditures it entails t 

Convinced they are, as the most zealous supporters of State 
schools, that no child, whether for its own, or for the sake of 
the State, should grow up withont an adequate share of secnler 
knowledge; and convinced no less are they that it is right and 
proper on the part of the State to diEtturse its funds in favor 
of universal secular instruction. What then our claimt One 
that we most licitly put forth on behalf of America itsdf — 
that this secukr instruction he given bo that the religious creed 
of the least of the little ones be not made to suffer; that it be 
given so that the influences of religion — influences, however 
much outside the direct grant of the civil power, still vitally 
necessary to the social life and security of the State itself, as 
they are to the spiritual life of the souls of its citizens — ^be not 
contaminated or nullified. Not against State schools, as such, 
do I raise objection, but as to the methods in which they work — 
methods that, whatever the theory, do in fact consecrate secular- 
ism as the religion of America, and daily are thither driving 
America with the floodtide of a Niagara. Somehow, secular 
knowledge should be imparted to the child so as not to imperil 
its faith in Qod and in Christ. Prove to me, I say, that this 
contention does not fully fit into the Constitution of the United 
States, that in making it I have not in mind the welfare, t^e 
salvation of America — prove this before you denote me as un- 
American. 

A pemicions mistake is made r^arding our complaint of the 
methods by which State schools are conducted. It is, that Catho- 
lics are looking exclusively to themselves and to th«r financial 
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interests. Not so at nil : We look to onrselves ; bat even more so, 
we look to the people of Ameriee, to the Republic of Ammea. 
We need not be mucli eoDcemed for ourselves. We have our 
Catholic schools; to-morrow we shall have than in greater nnm- 
bers, where our children receive secular knowledge without 
peril to faith and morals. Nor do we count the coat of main- 
taining those schools, in view of tbe priceless protection they 
give to faith and morals. But the vast population aronud as 
is limited' to schools of secutarism — and in this way secolariam 
is fast becoming the religion of America. Say what you will, 
to-day, in America, the evil is the decay of religion, and, in 
logical sequence, the decay of morals. In both instances tbe 
cause of the decay is the enforced secularism of the State schools. 
Others than Catholics, heedful observers and intelligent think- 
ers, admit the evil, admit the cense and' give the alarm. I trust 
to the awakening common sense and patriotism of the American 
people to discover the remedy. Meanwhile in telling of the evil 
and of the cause, my right hand on my conscience, I rank myself 
among truest and most loyal Americans. 

An ftziom of Americanism ia "equal rights for all," "fair 
pley," "the square deal," as it has been termed. That, and 
naught else, is the demand of Catholics in America. CatbcJicB 
demand their rights — all the rights guaranteel to Amerioen 
citizenship by the letter and the spirit of the Constitntion ; and 
for the acquisition and the preservation of those rights they 
shrink from no means or methods allowed by the Constitntion 
and the laws of the land. Were they to act otherwise, they were 
tbe unworthy sons of America. The nghts of Catholics are the 
rights of the personal conscdence of tbe Catholic citizen. It is 
not the Catholic Church in its official name that comes into 
issue; it is the American citizen, whose religions faith is tbe 
faith of the CathoHc Church. Not to know one's rights is low 
mindedness, not to defend them is cowardice. The true Ameri- 
can, differing from us in religion, would despise us if ve laid 
down our arms before bigotry and injustice, and by so d(Mng 
disgraced the shield of Americanism, ever vowed to justice and 
to valor. 

Do we, however, demand special privileges not aecorded to 
i..(hm;;1c 
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other citizens of America f No— never — no more than we would 
allow others special privileges Dot accorded to oarselves — lees 
even than we would allow snch privileges to others. If the 
members of a Church, or a religious or a semi-religious organiza- 
tion of any kind, arises in America calling for special privileges, 
be the shame of on-Americanism their portion. Such a conten- 
tion never will be the disgrace of Catholicism. The common 
law of the land Catholics propose for themselves ; it is what they 
propose for others. 
. .> . -Catholic fellow-citizens, claim your rights — the nghts given 
by the Constitntion of the land, the American spirit of fair play, 
the laws of American citizenship. But in doing this be on your 
guard, lest even in slightest semblance you give ofFence to men 
too ready to take offence. Be sure before you act that reaaon 
and justice are with you. Act always in calmness, certain always 
that, upon proper presentatjon of your case, sooner or later 
America will deal rightly with you. Remember that your com- 
plaint is not against the American people, but against individ- 
uals, or smalt classes of men, who, whatever their nominal 
Americanism, are beyond its sweetest whisperings, below its 
rapturous elevation of thought and sentiment. 

Of the American people this must be said — I say it from my 
hesrt, in full knowledge— a people more deeply penetrated with 
the sense of civic and political justice, more generous in con- 
eeaion of rights, where rights bdong, more respectful of their 
every brother, their every fellow-citizen, is not in existence 
on the broad surface of the globe. This my tribute to the 
American people, the verdict my fifty years of private and 
public commingling compel me to pronounce. 

Oood citizenship is the need of America, the bams of its 
safety, the spring of its hopes. It is the imperious law of 
Catholicism. I say the law of Catholicism^ — the law, conse- 
quently, of all who live in spirit, who obey its mandates. Those 
who bear the name of Catholic, but are faithless to the injunc- 
tions of their religion I disown. They are bad citizens despite 
their creed, which with all the forces innate in it makes for 
good citizendiip. To the Catholic obedience to law is a religions 
obligation, binding in God's name, the conscience of the citizen.[c 
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"Let every sonl be anbject to higher powers; for there is no 
power bat from Ood; and those that sre, are ordained of Qod. 
Therefore, he that resiBteth the power recdsteth the ordinance of 
God. And ther that resist- pttrchose to themaelvea damnation." 

I do not discuSB the hypothesia of laws wtodk in m(vals, 
clearly beyond the province of the civil power, violetionfl of the 
rights of the personal conscience. Such laws were not ratified 
by the supreme master of righteousness. Personal cmscienee 
IB the ultimate asylnm of the soul, in presence of civil or of 
eeclesiastieal authority. Both Americanism and Catholieiam 
bow to the sway of personal conscience. 

It is Americanism that the ballot box is the sanctnary of good 
citizenship — opening its doors only to the weal and honor of the 
country. A sacrilege it is to step towards it with bribe in hand, 
fraud in mind, to reach towards it the tiering of selfialmeaB, 
or of injustice. None more careful of the unstained ballot box 
than the good Catholic, loyal to the Catholic faith; America is 
the sole issue before him — its weal for honor. Aught else in 
mind or in heart, he is a traitor to his creed, as he ie a traitor 
to his country. 

The best men for the office, whatever the religious creed of 
the man. To put a Catholic into office, merely because he is a 
Catholic, though otherwise unworthy and incapable, is a crime 
against America, a sin against the Alnnghty God. 

In cboomng his candidate the Catholic voter is the freest of 
the free. It is a calumny that we deeply resent, to say that in 
civic and political matters Catholic voters are onder the infiuenee 
of the Church. Priests and bishops do not dictate the polities of 
Catholics; if they strove to do so their interference would be 
promptly repulsed. It is of public knowle^e that the Catholic 
vote is distributed among the several political parties of the ' 
country. To speak of myself, privately and publicly as a citiien, 
I give my allegiance to a particular political party. Do I dare 
preach from my pulpit the tenets of that party to the discredit 
of another! Do I dare allow that, if heeded at all by others, 
my choice of a ballot should or could receive other attenUmi 
than that due to its civic and political merit f As a matter of 
faet legions of Catholic voters in America believe me hopelessly 
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wrong in polities. As a citizen I may regret that my political 
influence is not wider; as a Catholic I am glad of the independ- . 
ence of the citizenship of America. 

There is in America no Catholic political party, nor should 
there be. As a matter of course, were a special issue raised tn 
which rights of Catholics were menaced the canscience of Catho- 
lics were impelled to defend those rights on the gronnd of 
American fair play itself. That— and nothing more. 

Now and then I myself have made the complaint that in 
America, Catholics are not represented' in the higher ofBces of 
the land proportionately to their numbers. My words were 
interpi'cted as if I had nrged Catholics to take political control 
of State and Nation in the interest of the Catholic Church. 
Nothing is further from my mind. My sole contention is that, 
seemingly, Catholics are lacking in legitinuate civic ambition, 
or in high civic qualifications, else their fellow-Americans would 
have been more willing to honor them. Is this position not 
squarely Ameriean— equal rights to all, provided the merit be 
equal! I repeat the lesson to Catholics who now hear or may 
later hear my words. For your own sake, for the sake of 
America, upward be your march in social and political ambition, 
in ability to render service to the coimtry, in moral worthineee, 
in intellectual culture; then trust yourselves to the social and 
political justice of your fellow-Americans. Some Catholics there 
are who complain that hostility to their religion keeps them in 
the dark vale, while too often the fact is that their own short- 
comings forbid them to ascend to the sunlit bills. 

Either they have not fitted themselves for high positions, or 
they have been without the legitimate ambition to honor them- 
selves by giving to the country highest and best service. I 
have said, truat to the justice of fair play of your fellow- 
citizena. Should, however, the particular case arise where it is 
plain yon are set aside solely because you are Catholics, then, 
in the name of Americanism, protest — so loudly that never again 
will similar insult he offered to youC American citizenship. 

I have told of the American Catholic in time of peace. Shall 
I tell of him in time of wart Here I proffer no argument; 
I rdate a biatoric occurrence. It was at GettyBhurg, fifty yeam[c 
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ago the second Say of July, 1863. The command is harried to 
the Irish Brigade to check tiie onruab of General Andenon'a 
Confederates. The chaplain, the Rev. William Oorby, leaps to 
the top of a lai^e boirider: "The Catholic Church," he shouts, 
"refuses Christian burial to the soldier who turns his back to 
the foe or deaerts his Sag," adding that he is read; to impart 
sacramental attsolution to those who in their hearts make a 
sincere act of sorrow for sin. All are on their knees; Oeoeral 
Hancock in his saddle, removes his hat; the abaolutioa is 
given; the charge is made; the Confederates flee backwards. 

Gettysburg is but one of a hundred instances my tongue conld 
eamly name. Somehow, Catholicism and Americanism com- 
mingle graciously their intertwinlngs when the honor of the 
Star-Spangled Banner is in peril. 

As a religion Catholicism is in the arena, with the spiritual 
arms foiled by its foiuder — faith, hope, and charity. It ia 
avowedly expansive and propagandist. What else, so long as 
the divine conmussion read: "Going, therefore, teach ye all 
nations." 

Is Amerioa to he Catholic in religion I Fain would I have it 
90. I am not, however, so ignorant of history and of present 
eonditions as to imagine that the goal is within near reach. 
But CathoUcism in America, all consideration given to d)b and 
flow, is growing apace. I will not deem myself in error when 
I estimate the Catholic population of the United States to be 
16,000,000, to which figure are to be added nearly ten other 
millions, if we number all whom to-day the flag owns or protects. 

Need America fear the spread of the religious creed of Catho- 
licism! In reaKty the question is none other than this: Need 
America fear the spread of the Gospel of Christt If the CaUi<^ic 
Church wins in the battle with unbelief, or with the present 
varied forms of Christianity, it will only be because it demon- 
strates in itself the perpetuity of the Kingd(»n of Christ, to 
which solely it makes its appeal. Its doctrines, its life and action, 
must be those of Christ, else, as it should do, it vaniAes frtHn 
the scene. Argument in opposition to its claim as the religion 
of Christ, it calmly awaits. Of arguments it does not complain. 
It only asks that passion be absent from the ccmtest, Ukat eal- 
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xaaaj aod misrepresentaUon be not made use of — promiBing 
on it8 part that whatever on this score the tactics of offence 
other thAn those of truth and charity — ^the methods of the 
Ixird Himself. The work of expansion, as done by the Cathtdie 
Chnreh, will be the work of peace and of love. No social dis- 
cord can come from it — no break in the harmony that should 
sweeten the ties binding ti^ether fellow-citizens and neighbors 
in the common service of a common country. 

To the civil and political institutions of America no harm can 
come from the spread of Catholicism. Yea — to those institutions 
Catholicism brings elements most vital to their life and growth 
— those of a positive, authoritative religion. Never does ma- 
terialism beget or sustain a weIl-ord«red social organian ; never 
does a vague uncertain Christian senlnment give to it strength 
end cohesiveaiess. The Catholic Church puts forth a clear and 
definite message; it speaks with authority. In its dogmas and 
enactments it is thoroughly social, laying supreme stress on the 
principles of law and order, so necessary to society, espeoially 
in a free democracy. It teaches that disobedience to law is a sin 
against God; that society is from God; that to undermine the 
foundations of society, to make null its purposes and mission, 
is tx> resist the ordinance of Qod. It teaches the sanctity and the 
indissolubility of marriage, setting its wb<rie power in restraint 
of that terrible plague of divorce, so ruinous to-day of the family 
hearthstone, the fundamental unit of the whole social organism. 

And it teaches, most firmly and most inqieriously, those prin- 
ciples of m(H*al ri^teousness, that repress passion and self- 
interest, the fetal foes of the social organism; and it teaches, 
also, as the final outcome of earth's strugglings, the inspiring 
doctrine of hope in another life which alone dispels the pessi- 
mism of despair, the ferocious thoughts and acts to which this 
peasimism must needs give birth. To-day— blind they are who 
do not see the awful peril — society is close to precipice and 
albyss. The cause is the decay of religion. Salvation for the 
social organism is in the name and the power of the ever living 
God, the potent agency to preach Ood and uphold His euthority 
in the Cathc^c Church. ,- , 

Coogic 



298 STATE AND CHURCH 

I repeat my professiDn of faith — my religious faith, Catholi- 
cism; my civil and political faith, AmericauiBm. 

Some twenty years ago, on a memorable occasion, an illoatri- 
ons prelate, at that time the ofBcial representative of Pope Leo 
XIII, said to the Catholics of America: "The Oospe] of Christ 
in one hand, the Constitution of the United States in the other, 
go forth to work and to victory." Our signal of combatl It is 
the word of Francis Satolli : It is Catholicism and Americanism. 
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16. PATRIOTISM' 

Bt Most Bev. John Lancabteb 8pau>inq, D.D. 

. . . There ia a higher love tiian love of eoontr;,— the loTe 
of truth, the love of jostice, the love of righteooBness; and he 
alone is a patriot who is willing to suffer ofaloqny and the loss 
of money and friends, rather than betray the canse of truth, 
justice, and righteoosnesa, for only by being faithful to this 
can he rightly serve his country. Moral causes govern the 
frtanding and the falling of States la of individuals ; and conquer- 
ing armies move forward in vain, in vain the fleeliDg fabric of 
trade is spread, if a moral taint within slowly moulder all. The 
national life is at fault if it be not in harmony with the eternal 
principles m which all right human life resta The greatest 
and the noblest men whoi they meet rise into regions where 
alt merdy national distinctions are forgotten and transcended. 
In studying the works of a philosopher, a poet, or a man of 
science, we give little heed to wiiat country he was bom and 
lived in, bo eager are we to learn the truth and beauty he reveals, 
— ^tmth and beauty, which are of no country, which are wide 
and all-embracing as the universe. In the presence of heroic 
virtue also, the national limitations disappear, that the godl&e 
man, who belongs to all countries and ages, may stand forth 
in bis proper light. A man supremely endowed narrows his 
mind when he is less than universally human. What he says 
and does should make laws for all, — those diviner laws which 
have their sanction in the common sense whidi makes the whole 
world akin. 

■EieeTpts from an address delireTed at the Crire-Goenr Clnb banquet, 
Peoria, Febmar; 22, 18M. Beprinted through the kindneH of A. C. Me> 
Clvrg * ^"i ''om the Tolnme entitled "Opportnnl^ and Other Em^s," 
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Patriotism as uaderstood by the ancients is but a partial Tirtne. 
When it is moat intense, it is moBt narrow and intolerant. In 
Jemsalem, in Athraa, in Borne, the city was the fatherland. 
It was the thought of Zion, and of "Siloa's brook that flowed fast 
by ^e oracle of God"; of the Acropolis, with its marveloas 
setting: in the midst of the Attie plain; of the world-mother, 
looking fnwn her seven hilla on the Tiber's tawny wave, — that 
made the exiles waste away with repinings for hmne; and their 
paasifHiate devotion to their country was rarely separable from 
a hatred of t^e foreign nature. Whoever was not a citieen was 
an enemy or a slave; the captive foe was treated with pitiless 
cruelty, and the slave had no rights. 

We are separated from those ancient patriots leas by the long 
lapse of time which has intervened than by tbe difference of 
spirit in wliich we look upon and love our oonntry. For us 
the man is more than the citizen, humanity more sacred than 
nationality. To lead a man's life, one must live for some one 
or some thing other than self. As we can see ourselves only in 
what is other, so we can find and love ourselves only in what 
is other than ourselves. To escape from tbe starved condition 
of the isolated, the individual is impelled' to identify himself 
with larger unities, — with the family, with the State, with man- 
kind, with God. 

Now, for the ancients the State was the ultimate unity in 
which a man could find and feel himself. Hence thenr aims and 
sympathies were partial and narrow. Their patriotism was more 
intense, but it was less ratiraial, less moral, and therefore less 
enduring and less b«ieficent than ours. It was not posnble for 
them to identify themselves with the race, to recognise that all 
men are made of one blood, and that whenever one suffers in- 
justice, wrong is done to all. But for us nationality has ceased 
to be the limit of individual sympathy, and the oppression of 
peoples, however remote, often affects ns as though we onrselvel 
had been injuredi; while noble words and heroic deeds, wherever 
and by whomever spoken and done, fill us with enthusiaam and 
gratitude. 

Many causes, of which the Christian religion is the deeptrt 
and most far-reaching, have led to the wider views and mow 
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generous appreeiativenesB of modern men. In looking to the 
one heavenly Father, they are drawn together and held by ties 
consecrated by faith and approved fay reason. Science, which 
deals with laws that are univeTsal, that act alike upon the 
farthest star and the grain of sand at our feet, on the race 
as on individuals, promotes this catholicity of feeling and inter- 
eat. Our machinery, too, in bringing the ends of the world 
together, facilitates the intercourse of the peoples of the earth 
and ther^y weakens their immemorial prejudices and hatreds. 
The conunereial interdependence of the nations has a like tend- 
ency; while the constantly increasing iniflaence of woman makes 
for laiger sympathy and love. No great movement can now long 
raoain within the bonndariea of the nation in which it originates. 
The questions of education, of labor, of the rights of woman 
rouse attention and discussion in every civilized country. A 
new discovery or invention is at once heralded from land to 
land. The telegraph and the printing-press mediate a rapid 
and continnous interchange of thought throughout the world, 
and thus help to make ua all, in a way never before possible, 
citizens of the world. 

At the present moment America, if simple truth may be 
uttered without incurring the suspicion of conceit, represents the 
general tendency and sentiment of the modem age more than 
any other counitry. Here the national feding is larger and mwe 
hospitable than anywhere else; here men of all tongues and 
races more easily find themselves at home than anywhere else. 
No other country is so attractive, no other affords in such fulness 
opportunity for 8elf-«ctivity in every sphere of endeavor, no 
other insores such complete civil and religious liberty. Nowhere 
else is there so much freedom from abuses which, because they 
are inveterate, seem to foe sacred ; nowhere else is there so much 
good will, so much readiness to help, so much general Intelli- 
gence, such sanguine faith in the ability of an enlightened 
and rriigioua people, who govern themselves, to overcome all 
obstacles and to find s remedy tor whatever mishaps or evils 
may befall them. Here too, more than elsewhere possibly, men 
feel thftt there is a higher love than the love of country, that 
the eitixen can serve his country rightly only when he htdds 
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himself in vital commimion with the eternal principles on which 
homan life resta, and by which it is nouri^ed. 

The American 'b loyalty to his country is first of all loyalty to 
truth, to justice, to humanity. He feels that ita institutions can 
be enduring only when they are founded on religion and moral- 
ity. He ia less inspired by the fortune of the Bepublic, its 
material advantages and possiibilities, than by its spiritual ^- 
niflcance and destiny. He ia, indeed, filled with a sense of glad- 
ness when he beholds it stretch from ocean to ocean, from the 
Lakes to the Quif ; when he sees the northern pine salute the 
southern palm as a fellow-citizm ; when he looks on its prairies 
teeming with harvests aufflcieot to feed the world, on its moun- 
tains and plains filled with silver and gold, with iron and 
copper, with coal and oil. 

But he ia less impressed by this geographical and material 
greatness and splendor than by the intellectual and moral condi- 
tions which America presents. Nature is fruitful in vain where 
man is contemptible. The palace makes ridiculous the occupant 
who is a be^ar in mind and apirit. To no pnrpoee is the country 
great, if the men are small. Life is more than life's circum- 
stance, man more than his environment. The American patriot, 
then, more than others seeks grounds for his love of country 
chiefly in the world of man's higher being. For him freedom, 
knowledge, truth, justice, good will, humanity, are the essential 
needs; and it is a little thing that America offers facilities for 
satisfying the physical and material wants, if here the soul is 
starved. 

Democracy itself is not an end, but a means. The end is a 
nobler, wiser, stronger, more beneficent kind of man and woman. 
How shall such men and women be formed except by opportu- 
nity, — opportunity for all of worshrp, of education, of culture, 
of work that strengthens and purifies, while it creates material 
comfort and independence} If a nobler race is to spring forth 
in this new world, all the infiuences that are active and potent 
in the naticmal life must conspire to form public opinion, by 
which in the end we are all ruled, — a public opinion which shall 
be favorable to pure religion, to the best education, and to sound 
morality. Tba better kind, however otherwise they may *s- 



PATBIOTISH 303 

agree, must unite and support one another in ceaselen efforts 
to create sach a public opinion. They must not merely lead 
loyal, brave, chaste, and helpful lives, but they most bo live 
that the atmosphere in which they move shall receive from them 
a magnetic quality, — the power to stiimulate all who breathe it to 
nobler thoug^ta and loves, to a deeper and more tender solicitude 
for the rights and needs of all men, of women and children, of 
the sick and forsaken, of the criminal and captive. 

Qoethe, who never utters a foolish thing, says that in time 
of peace paitrioUsm properly consists merely in this, — that each 
one sweep before his own door, attend to his owe business, learn 
his own lesson, that it may be well in his own household; and 
what he says, if but partial, is nevertheless essential truth. He 
himself, indeed, even' in tdmes of war and disaster for the father* 
land, seemed' to aot on this principle, and he has oonseqaently 
been accused by some of his own countrymen of a lack of 
patriotism, though in fact he did more to make possible the 
political union of Germany than any other man'; for he more 
than any other awakened the self-consciousness of the German 
people and thus inspired them with a more intense longing for 
national unity. 

A good patriot is first of all a good man, — true to himself and 
true to bis rdations to his fellowmen. If false to himself, he is 
false to all. If he love not rightly his father and mother, his 
wife and' child, the neighbor who dwells beads him, how shall 
he rightly love his country 1 If he respect not the dignity of 
human nature in himself, but d^rade it by drunkenness or lying 
or sensuality or dishonesty, how shall he feel a genuine and 
generous interest in the common weal, and earnestly strive to 
dto his part in correcting the evils and abuses which impair or 
threaten the national life and prosperity! It will, indeed, be 
easy for him to omke his patriotism a theme for declamation, 
and ea^y, too to throw suspicion on the loyalty of others; but if 
he is not a real man, it is not posslbte that he Aould be a real 
lover of his country. 

Whoever deliberately wrongs an American, wrongs America. 
The worst enemy of the country is not the drunkard, but the 
buyer of votes, whether at the polls or in council chambers or in 
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legialBtiTe halls; not the petty tiiief, but the capitalist whose 
insatiate greed ui^es him on <to cmah aU competitors; not the 
selfish man who cares not at all for the general good, but tlie 
politician who makes fais patriotism a cloak to cover him while 
he sneaks into public c^ce which he prostitutes to private gain ; 
not he who refuses hia assent to meaHures, however p(^nlar, 
onless he can give it honestly, but the demagogue who is ever 
ready bo run and cry with the crowd; not the ranting anarchist, 
but the editor who for money impngns the known truth. Bat 
the beef embalmer has attained the highest point of treacherous 
infamy, beyond which it is not possible to go, — ^he poiscms the 
wells, not to destroy the enemy, but the soldiers who fight their 
country's battles. The saloon is bad; the worst evil, however, 
resulting from it is not dronkenness, but political corruptifm; 
for if just laws were rightly administered, the saloon would 
cease to be a source of degradation and ruin. 

Our civilization ia still incomplete; it is, as Gmeisou say^ 
"a wild democracy; the riot of mediocrities and di^onesties 
and fudges." If nun)4>erB were enough, if wealth were OTiougfa, 
if machineiy were enough, to constitute a great people, for ns 
the question would be settled, but the kind of man, not numbera 
or wealth or machinery, is what we have to conmder, and it ia 
a favorable omen that we are not self-complacent, that our de- 
fects and faults are not hidden from us. We suffer from the 
absence of the discipline of respect, from a certain hardnesa 
and materialism, from a ftmdness for exaggeration, and from 
boastfulness. The fear of demos and the demagogue preveaits 
us ftata speaking the mmple and salutary language of troth 
when far-reaching and vital issues are in question. 

We are so accustomed to bow to the will of majorities that we 
easily forget that votes count for nothing when we have to 
consider what is true and wise and just. Here there is every 
likelihood that the minority is right and the majority wrcmg. 
The multitude everywhere and in all ages are dominated by 
the present. They are unwilling to wait, unwillbg to deny them- 
selves now that they may f>ecome capable of higher things here- 
after. The success of a day robs them of the glory of a life- 
time. They are fickle because, mnce they see only what ia im- 
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mediately before them, their opinions change as the road tuma. 
They are selfish hecanse they are shortsighted and but feebly 
inflaenced by large ideas and gmeroos aims. Being a crowd, 
they are easily hypnotized, and are quickly hurried from me 
extreme to another. They follow the cry of chance leaders, 
and, being little able to think for thwnselTes, they resent inde- 
pendence of thought in those things precisely in which such 
thought is most needed; for in the deepest and moat critical 
qaestuMis ccmceming the national life and policy what la popular 
is rarely what is most wise. The voice of the most serious minds 
is not only not heeded, it ia drowned in the clamor and vituperar 
tiwi of those who are themselves led by men who know little, 
and who have at heart chiefly their own popularity and profit. 
A false opinion, is created, and we are commaDded to accept 
it without question as the will of the people; and our highest 
' (^Qcials, when they yield to the ontcry of the mob, are com- 
mended for their wisdom and' patriotism. Our best minds do not 
gaide UB; our beat men do not govern us. 

By faithful adherence to the principles with which our 
national life be$ran, we have grown to be a prosperous and 
migbty people. We have been taught to cheriah these principles 
as bemg Bcarcdy leas sacred than our religion. Our cHmate is 
healthful, oar soil fertile, our territory lai^e as all Europe. 
Our industry, intelligence, and mechanical f^l have in the 
brief space of a century made ns the richest of the nation^ while 
the growth of our population has been phenomenal. If success 
is an ai^niin^it for continuing in a given line of policy and 
eondnct, no peo]cAe ever had so good a reason for following in 
the old way. Onr success has been mikrvelons, but, after tJl, 
it is atill only the snccess of an experiment. It has not yet been 
proved that a stable and enduring civilizati<»i can be built on a 
democracy such as ours. We occupy a continent stretching east 
and west, and south, for thousands of miles. It is not easy 
to reconcile the interests of regions Iyii% so remote from one 
another. Onr population is composed not only of intergeneoua 
elements from Europe, but also of a large and increanng and 
but partially assimilated body of Africans. 

While our material progress has been great, our love of prin- 
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ciple and our stren^ of moral conviction seem to have grown 
feebler. More and more we are dominated by greed ; more and 
more we become reckless of the means hy which money is cib- 
taiued. Vast fortunes are quickly heaped up, but those who 
toil are little benefited. Our political and commercial life ia 
undermined by di^onesty, and we are becoming so callous or 
so reckless that abuses which endanger our very existence as a 
nation give us little concern, . . . 

Here, at our hands, lies the ta^ God sets us. It is tbe develop- 
ment of our inner life, the enriching of our minds, the purifica- 
tion of our hearts, the education of oni«elv«s through liberty 
Mid labor, the reform of our politics, t^e rooting out of cant, 
lying, vulgarity, greed, and dishonesty, of drunkenness and last; 
the correcting of our extravagant esrtlmate of the value of what 
is merely matter of life's accompaniments as distinguished From 
life itself, which is thought and love, strength and courage, 
patience and forbearance. We have to learn that what makes 
a millionaire spoils a nmn; that a people who think trade and 
commerce the one thing needful have no permanent place in 
history, because they have no influence on the spiritual, which 
is the real life of man. The people who are the bearera of the 
largest thought, the deepest love, the holiest faith, live and woA 
forever in the race, while merchants and traders perish and are 
forgotten, like the wares they deal in. See how quickly elated 
and how quickly cast down are they whose hope is in riches, — 
for riches are akin to fear, to change and death ; while they who 
live for truth and righteousness move forward, serene and un- 
afraid, upborne by the unseen powers; for tmtb and righteouB- 
ncss are life. Beg^rs and outcasts, if but some divine thought 
or immortal hope upwelled within, have survived the fall of 
empires, the ruin of civilizations, and the utter vanishment of 
the people from whom they sprang. We have to learn to know 
how to be happy and noble, for, as RuAtD says, till we have 
learned how to be happy and noble, we have mot much to tell, 
even to Red Indians ; and he goes on : "To watch the com grow, 
and the blossoms set; to draw hard breath over ploughshare or 
spade; to read, to think, to love, to hope, to pray, — these are 
the things that make men happy. . . . The world's prosperity 
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or advendty depends upon oar knowing and teaching tfaese few 
thingfs; but apon iron or glass or electricity or steam, in no 
wise." 

The Absolute, the Highest, is a Person, and the civilization 
which issues in the noblest personalities is the beat. By them 
we estimate the worth of our nature, by them the value of our 
politioal and religious institutionB. But noble men and women 
do not spring forth in isolation. Aa an individ'aal, man is in- 
significant; in fact, he cannot become human at all, except in 
a social environment, — in a medium in which he is made par- 
taker of the life of the race, receiving the thoughts, hopes, 
and beliefs, the aim^ aspirations, and ideals, which are the food 
of the spirit of man, of that which places him in opposition to 
nature and lifts himi above its fatal laws. It is the patriot's 
business to strengthen and purify the institutions by which the 
citizen is educated, — the family, the Church, the State. To 
whom the life of the home is not sacred, nothing is sacred. The 
child that does not drink pure love and religion from this 
fountain-head oaa never be rightly educated. It is in vaiu 
that we build churches and schools, if the home does not fill 
them with teachable hearts and minds. It is here that each 
one receives his better self, — the self which makes him conscious 
that be is a center toward' which infinities converge, where truth 
and justice and love are felt to be the real and permanent good. 
What bums in the hearts of the fathers will glow in the breasts 
of the children. Patriotism, like charity, begins at home. It 
is not a philosophy; it is a sentiment, inspired, above all, by the 
mothers of a people, from whom also we receive religion and 
morality, Washington calls these the indispensable supports 
of political prosperity, and therefore he refuses to give the title 
of patriot to those who "labor to subvert these great pillars of 
human happiness, these firmest props of the duties of men 
and citizens," 

The end of all worthy struggles is to establish morality as the 
basis of individual and national life, and morality can be firmly 
founded only on pure religion. To make righteousness prevail, 
to make justice reign; to spread beauty, gentleness, wisdom, and 
peace; to widen opportunity, to increase good will, to move in 
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the light of higher thoughts and largvr hopes, to encourage 
science and art, to foster industiy and thrift, education and 
culture, reverenee and' obedience, purity and love, honesty, 
sobrietj, and the disinterested devotion to the common good, — 
this is the patriot's aim, this his ideal. And' if evra a minority, 
a rannant, work in this spirit and strive with this paipoee, 
the star of the Republic, which rose to herald the dawn of a 
new and better era, shall not throw its parting rays on the mins 
of an empire stained with blood. 
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17. ENCYCLICAL ON INTERNATIONAL 
RECONCILIATION 

Bt Pope Benedict XV 

Peace, the great gift of Ood, than which, m St. Augustine'a 
words, there is no happier thing among men, nothing more 
desirable or better; peace, which all good people have implored 
for more than four years, with the prayers of the faithful and 
the tears of mothers, has finally begun to shine among the peo- 
ples, and We are among the first to rejoice at it. Bat still too 
many and too bitter anxieties disturb this Our paternal joy, 
for if almost everywhere the war has in a way come to an end, 
and several treaties of peace have been signed, nevertheless the 
germs of old bitterness remain and you know well. Venerable 
Brethren, that no peace can have consistency, no alliance can 
have strength, though elaborated in daily laborious conferences 
and sidemnly sanctioned, if at the same time hatreds and en- 
mities are not quenched by means of a reconciliation based on 
mutual charity. 

It is on this consideration, which is full of anxiety and dangers, 
that We wish to dwell, Venerable Brethren, that at the same time 
the peoples entrusted to your care may have it brought home 
to them. 

In truth, ever since by the hidden designs of God We were 
raised to the See of Peter, we have never ceased to do every- 
thing in Oar power, from the very beginning of the war, that all 
the nations of the world might resame cordial relations among 
themselves. To that end We never ceased to pray, to repeat 
exhortations, to propose waya of arrai^ement, to try every 
means, in fact, to open, by Divine aid, a door of B(»ne sort to a 
peace that might be just, honorable, and lasting; and at the 
same time We exercised all Our paternal care to alleviate erery- 
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where that terrible load of sorrow and diaaater of every lort 
acccnupanring the inmiense tragedy. 

And now, jnat as from the beginning of Our tronbled Pontifr 
cate, the charity of JeeuB Christ led Us to work both for the 
retitm of peace and to alleviate the horrots of the war, so now 
that a certain peace has been finally concluded, it is this same 
charity which urges Ua to exhort all the children of the Church, 
or better, all men in the world, that they may pnt aside the (dd 
bitterness and give place to matual love and concord. 

There is no need for Us to dwell long on sbowing how haman- 
ity ia incurring the risk of terrible disasters if, while peaee 
indeed is concluded, latent hostility and enmity among the 
peoples continue. No need to dwell on the harm to alt that is 
fruit of civilization and progrees, to commerce and industry, 
literature and the arts, all of which flourish only when the 
peoples live together in tranquillity. 

But more important still — grave harm would be done to the 
very life of Christianity, which is essentially based on charity, 
beii^ called the very preaching of the law of Christ, " the Gospel 
of peace." 

Indeed, as yon well know and as We have often called to mind, 
nothing was so often and bo insistently tai^ht by the Divine 
Master to His disciples as this precept of fraternal charity as 
the one which includes all the others in itself ; and Our Lord 
called that precept new and His own, desiring that it should be 
as the hall mark of the Christians by which they might eaaly 
be diatingnished fnnn all others, 

No other, indeed, was the testament that He left to His fol- 
lowers when He died, praying them to love one another, and 
loving one another try to imitate the in^able unity that eiistB 
between the Persona of the Holy Trinity: "That they may be 
one as we also are one that they be made perfect in tme." 

And the Apostles, following the order of the Divine Hast^ 
and taught by His very voice, were unceanng in their exhorta- 
tion to the faithfnl: "But before all things have a constant 
mutual charity among yoursdves"; "And above ail these things 
have charity which is the braid of perfection"; "Dearly beloved, 
let us love one another for charity is of God. " 

.C.oo^lc 
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The t«aclmig oi Jesus Christ and of the Apostles was faith- 
fully observed by Our brethren of the old times who belonged 
indeed to different nations, often at war among themselves, but 
who nevertheless wiped out the record of past differences in 
voluntary oblivion and lived in perfect concord. 

And indeed there was marked contrast between such intimate 
union of minds and hearts and the deadly hostilities that then 
broke out among the nations. 

What has already been said to teach the precept of charity 
holds good for the pardoning of offenses, no less solemnly com- 
manded by the Lordi; "But I say to you, love your enemies; 
do good to them that hate you, and pray for them that persecute 
and calumniate yon, that you may be the children of your 
Father who is in Heaven, who maketh His sun to rise upon the 
good and bad." Hence that terribly severe warning of the 
Apostle St. John: "Whosoever hateth his brother is a murderer 
and you know that no murderer bath eternal life abiding in 
himself." 

Finally, Jesus Christ has taught us to pray the Lord so that 
we 6Bk for forgiveness on: condition of forgiving others: "And 
forgive us our debts as we also forgive our debtors." And if 
sometimes the observance of this taw seems too severe and diffi- 
cult, the Bedeemer of the buman race Himself assists us not 
only with the Divine Grace but also by His admirable examt^e, 
for as He hung on the cross He prayed pardon of His Father 
for those who so unjustly and wickedly tortured Him : "Father, 
foigive them, for they know not what they do." 

We too should be the first to imitate the pity and loving 
kindnees of Jesus Christ, whose Vicar We are here, though with- 
out any merit of Our own ; with all Our heart, following His 
example, We foi^ive all and every one of Our enemies who 
knowingly or unknowingly have heaped and are still heaping 
on Our person and Our work every sort of vituperation, and We 
embrace all with supreme charity and benevolence, n^Iecting 
no opportunity to do them all the good in Our power; and that 
is indeed what Christians really worthy of the name are bound 
to do towards those from whom they have received offenses 
during the war. ( in)>j[c 
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Christian charitjr in fact is not confined! to not hating oar en- 
emiea and loving them as brothers; it desires ^so that we do good 
to them, following the rule of the Divine Master who "went about 
doing good and healing all that were oppressed hy the Devil," 
and ran the course of His mortal life giving it all up to doing 
untold good to men, even diedding His blood for them. So 
said St. Johm: "In this we have known the charity of God, 
because He faath laid down His life for us, and we ought to lay 
down our lives for the brethren. He that hath the rabstanee 
of this world and shall see his brother in need and shall shut up 
his bowds from him, how doth the charity of God abide m 
himt My little children, let ua not love in word nor in tongue, 
but in deed and in truth." 

Never indeed was there s time when we ^ould "spread the 
limits of charity" more tlian in these days of univeoraal sof- 
fering and sorrow; never perhaps as to-day has humanity 
needed that common beneficetwe which grows from Eoncere love 
of our neighbor and is full of sacrifice and fervor. For if we 
look anywhere where the fury of the war has passed we see im- 
mense regions utterly desolate and squalid ; multitudes reduced 
to such extremes as to be without bread, clothing, and shelter; 
innumerable widows and orphans awaiting help from aomeme; 
and lastly a great crowd of enfeebled beings, particularly 
infants and children, whose malformed bodies bear witness to 
the atrocity of the war. 

To the mind of anyone who sees this picture of misery by 
which the human race is oppressed there must come back at 
once the story of the Gospel traveler who was journeying from 
Jerusalem to Jericho and fell among thieves who robbed him 
and covered him with wounds and left him half dead by the way- 
side. The two cases are very much alike; as to the traveler 
there came the good Samaritan, full of compassion, who bandaged 
his wounds, pouring oil and wine over them, toc^ him to the 
inn and undertook all care of him, and so, to cure the wounds 
of the human race the hand of Christ Jesus is needed, of whom 
the Samaritan was figure and image. 

That indeed is the woifc which the Chnrch takes upon itself 
as heir and guardian of the spirit of Jesus Christ — the Church 
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whose eotire existence is a marvelouslj varied network of good 
deeds, the Church "that real mother of Chrigtians which has 
such tendemesB of love for its neighbor that for every one of 
the different evila which trouble the soul with sin it haa ready 
every kind of mediciiie" and bo "treats and gnidee children aa 
children, young men with courage and strength, old people with 
quiet calm, as each has his condition not only in body but in 
aoul." And all this many-sided Christian beneficence, by 
sweetening the spirit, haa wonderful effect in restoring tran- 
quillity to the peoples. 

Therefore We pray you, Venerable Brethren, and We exhort 
you in the bow^ of ehari^ of Jesos Christ, do everything in 
yonr power, not only to urge the faithful entrosted to you to 
lay aside hatred and pardon offenses, but also to promote more 
actively all those woi^ of Christian benevolMice which bring 
aid to the needy, comfort to the afflicted, protection to the 
weak, opportune assistance, in fact, of every kind to all who have 
suffered most gravely through the war. We wish that yoa 
should specially «chort your priests, as ministers of peace, to 
be assiduous in this work, which is indeed the very compendium 
of the Christian life, in preaching love towards one's nei^- 
bors, evMi if enemies, and being "all thii^s to all men." So as 
to afford a shinii^ example, let them wage war everywhere 
on enmdty and hatred, knowing well that in doing so they are 
doing a thing very welcome to the most loving Heart of Jeeos 
and to him who, however unworthy, is His Vicar here on earth. 
And in this connection also they should exhort and pray 
Catholic journalists and writers in that "as elect of Ood, holy 
and beloved," they may clothe themselves ia "the bowels of 
mercy and benignity," expressing it in their writings, abstain- 
ing not only from false and empty accusations but also from all 
intemperance and bitterness of language which is contrary to 
the law of Christ and does no more than reopen sores as yet 
unhealed, especially in that men who are suffering bitterly 
from recent wounds find it difficult to endure even the lightest 
injury. 

All that We have said here to individuals about their duty of 
practicing charity We widi to apply also to those peoples who . 
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have fought the great war, in nder &at, when wery cause 
of disagreament baa been removed as far as poasiUe, and sav- 
isg of coarse reasona of justice, th^ may resoine friendly r»- 
lations among themselves. For the Evangelic law of (diarity 
is the aame between individuals as between States and Nations, 
■wbieh are indeedi but collections of individuals. From the 
moment that the war ended, both from motives of charity and 
also through a certain necessity of things there has begun a 
universal drawing together of the peoples, moved to unite by 
their mutual needs as well aa by reciprocal benevolence which 
is more marked now that civilization is so extended and meana 
of communication so marvelonsly increased. 

Tmly, as We have already eeid, this Apostolic See has never 
wearied of teaching during the war snch pardon of offenses and 
the fraternal reconciliation of the peoples, in conformity with 
the most holy law of Jesus Christ andl in agreemesit with the 
needs of humanity; nor did it allow that these moral principles 
should be forgotten, even in' the clash of dissension and hatred. 
And now, after the treaties of peace, it puts forward these 
principles and proclaims them even' more strongly, as indeed 
it did a short time ago in the iMter to the Bishops of Germany 
and in the letter addressed to the Archbishop of Paris. And 
inasmuch as one very useful meaim of maintaining and increas- 
ing this concord among the peoples is found in the visits which 
the heads of States and Qovemments are accustomed to exchange 
to consult on matters of special importance, considering the 
changed circumstances of the times and the dangerous trend 
of eventB, in order to co-operate in this brotherbood of the 
peoples We are willing to mitigate in some measure the severity 
of the conditions which were justly laid down by Onr predeces- 
sors, when the civil power of the Holy See was destroyed, to 
exclude visits to Borne of Catlu^ic Princes in official form. 

But at the aame time We solemnly proclaim that this conces- 
sion, determined, or rather vriUed, as is seen, on account of 
the seriousnea of the present time^ must not be interpreted 
as a tacit renunciation of aacrosanct rights as if the Holy See 
were satisfled with the abnormal condition in which it is now 
placed. Indeed the protests which Our predecessors have 
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several times made, not in the least moved thereto b;' hTUoan 
interests but hy the SBnotit7 of dnty, to defend th« dignity and 
rigbis of thie Apostolic See, We on this occaedon renew for the 
very same reasons, claiming once «gun and with even greater 
insistence that now that peace is node amcmg the natioDS "for 
the Head of the Church too an end may be put to that abnormal 
condition which does serious harm, for many reasoiM^ to that 
very tranquillity of the petq)les." 

Things being thus restored in the order desired by jnitice 
and eharity, and the peoi^es reconciled among themselTeB, it 
wonld be truly desiraUe, Venerable Brethren, that all States 
should put ai^e mutual suspicion and unite in (me sole society 
or rather family of peoples, both to guarantee their own inde- 
pendence and safeguard order in the civil concert of the peoples. 
A special reason, not to mention others, for formii^ this society 
among the nations, is the need generally recognized of reducing, 
if it ia not possible to abolish it entirely, the enormous military 
expenditure which can no longer be borne by the States in 
orda that in this way murderous and disastrous wars may be 
prevented and to each people may be assured, in the just ctm- 
fines, the independence and integrity of its own territory. 

And once tbis League among the nations is founded on the 
Christian law in all that regards justice and charity, the Church 
will surely not refuse it valid aid, inasmuch as beii^ itself the 
most perfect type of universal society ; through its very essence 
uid its aims it has wonderful power for bringing this brotherhood 
among men, not only for their eternal salvation hut also for their 
material well-being ; it leads than, that is, through t^nporal hap- 
piness BO as not to lose the eternal. Indeed> we know from history 
that when the spirit of the Church pervaded the ancient and 
baitwrous nations of Europe, little by little the many and varied 
differences that divided tbem disappeared ; in time they joined 
together in a homogeneous society from which originated 
modem Europe, under the guidance and auspices of the Church, 
while it preserved for each nation its own cfaaracteristics cul- 
minated in a compact unity bringing prosperity and greatness. 
Well does St. Ai^ustine say in this r^fard: "This celestial aity, 
while in exile here on earth, calls to itself citizens of every 

Ic 
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QBticm and forms oat of all the peoples one sole jHlgrim soeie^; 
no thought is bad of differences in enstoms, laws, and institn- 
tioDS; eveiything which tends to the eonqnest and maintenance 
of peace on earth the Charch, far from repw&ting and deatn^- 
ing, jealously preserves; for however these things may vary 
among the nations, they are all directed to the same end of 
peace on earth as long as they do not hinder the exercise of 
the rdlgion which teaches adoration of the one sopreme tme 
God." 

And the same holy teacher thas apcke to the Church: 
"Citizens, peoples, and all men, recalling their common origin 
thou shalt not only unite among themselves bnt shalt make them 
brothers." 

We meanwhile, coming back to what we said at the beginning, 
turn affectionately to all our children and conjure them in the 
name of Our Lord Jesus Christ to forget mutual differences and 
offenses and draw together in the embrace of Christian charity 
before which there are no strangers; and we ferraitly exhort, 
too, all the nations that under the influence of Christian 
benevolence they establish a true peace among themselves and 
join together in one single alliance which, nnder the auiqpieee 
of justice, will be lasting; and finally we appeal to all the men 
and all the peoples of the earth to adhere in nund and heurt to 
the Catholic Church and through the Church to Christ the 
Bedeemer of the human race, so that we may address to them 
in very truth the words of St. Paul to the Ephenana: "But 
now in Christ Jesos you who sometime were afar <^ are made 
nigh by the Blood of Christ. For He is our peace who hath 
made both one, and breaking down the middle wall of parti- 
tiwi . . ■ killing the enmities in Himsdf. And coming be 
preached peace to you that were afar off and peace to them that 
were nigh." 

Nor less appropriate are the words which the same Apostle 
addressed' to the Colossians : ' ' Lie not one to another : stripping 
yooTBelves of the old man with his deeds and' patting on the 
new, him who is renewed unto knowledge according to the image 
of Him who created him. Where tiiere is neither Gentile nor 
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Jew, cireamcision nor uncircamcisioQ, Barbarian nor Scythian, 
bond nor free. But Christ is all in all." 

Meanwhile, trusting in the protection of the Vii^n Immac- 
nlate who not long ago We directed should be universally invoked 
as "Queen of Peace," aa also in that of the three new Sainta, 
We humbly implore the Divine Spirit the Paraclete that He may 
"graciously grant to the Church the gift of unity and peace" 
and with even further ontpourii^ of charity for the common 
salvation may renew the face of the earth. As harbinger of 
these eelestial gifts and as pledge of Our paternal benevolence. 
We impart with all Our heart to you, Venerable Brethren, to all 
your clergy and people, the Apostolic Benediction. 

Given in Rome at St. Peter's the 23d day of May, the solemnity 
of Pentecost 1920, the sixth year of Our Pontificate. 
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18. NATIONAL AND INTERNATIONAL BELATIONB 

Extracts from the Pastoral Letter of the American Ht»«TChy, 
Febniarr. 1920. 

National Conditions 

Odb country had ita origin in a struggle for liberty. Once 
eatablished as an indepeudent Republic, it became the refnge 
of those who preferred freedom in America to the conditions 
prevailing in thar native lands. Differing widely in eultnre, 
belief, and capacity for self-government, tbey bad aa their 
common characterifitica the dedre for liberty and the pursuit 
of bappinesB. Within a century, those diverse elements had 
been formed together into a nation, powerful, prosperous, and 
eontanted. Aa they advanced in fortune, tbey broadened in 
generosity; and to-day, the children of those early refugees are 
reetoring the breath of life to the peoples of Europe. 

These facte naturally inspire ua with an honest pride in our 
country, with loyalty to our free institutions and confidence in 
our future. Tbey should alao inspire us with gratitude to the 
Qiver of all good) gifts, who has dealt so favorably with our 
nation: "He hath not done in like manner to every nation" 
(Pa exlvii). Our forefathers realixed this, and accordingly 
there is evident in the foundation of the Republic and its first 
institutions^ a deep religions epirit. It pervades the hcsne, 
establishes seats of learning, guides the deliberation of law- 
making bodies. Its beneficmt results are our inheritance; but 
to enjoy this and transmit it in its fullness to posterity, we must 
preserve in the hearts of the people the spirit of reverence for 
Qod and His law, which animated the founders of our natitm. 
Without that spirit, there is no true patriotism; for whoever 
sincerely loves bis country, must love it for the things that 

C.ooolc 
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make it worUij'' of the blesBings it bas received and of those for 
which it may hope through Ood's dispensation. 

We are convinced that oar Catholic people and all our citisens 
will display an equally patriotic aplrit in approaching the tasks 
which now conficoit us. Tlie tafdcs of peace, though lees spec- 
tacolar in their accomplisbment than those of war, are not leea 
important and sordy not less difScult. They call for wke de- 
liheratiou, for self-restraint, for promptness in emei^ency and 
energy in action. They demand, especially, that our people 
should rise above all minor conaiderations and Tinite their ea- 
deftvora for the good of the country. At no period in our 
history, not even at the outbreak of war, has the need of unity 
been more imperative. There should be neither time nor place 
for sectional division, for racial hatred, for strife among claasefi, 
for purely partisan conflict imperiling the country's welfare. 
There should be no toleration for movements, agencies, or schemes 
that aim at fomenting discord on the ground of religious belief. 
All such attempts, whatever their disguise or pretext, are 
inimical to the life of our nation. Their ultimate purpose is 
to bring discredit upon religion, and to eliminate its influence 
as a factor in shaping the thought or the conduct of oar people. 
We believe that intell^ent Americans will understand how 
fordgn to our ideas of freedom and how dangerous to freedom 
itself, are those designs which would not only invade the rights 
of conscience but would make the breeding of hatred a con- 
scieDtious duty. 

CABS FOR m HI0BANT8 

Such movements are the more deplorable because they divert 
attention from matters of public import that really call for 
improvement, and from problems whose solution requires the 
earnest co-operation of all our citjzena There is mach to be 
done in behalf of those who, like our forefathers, come from 
other countries to flnd a home in America. They need an educa- 
tion that will enable them to understand our system of govern- 
ment and will prepare them for the duties of citizenship. They 
need warning against the contagion of influences whose evil 

C.oogic 
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results are giviii^ na grave concern. Bat -what they chiefly 
need is that Chnsdan sympathy which considers in them the 
possibilities for good rather than the present defects, and, in- 
stead of looking upon them with distrust, extends them the hand 
of charity. Since many of their failings are the consequmce 
of treatment from which they suffered in their homelands, oar 
attitude and action toward them should, for that reason, be all 
the more tympathetic and helpful. 



CLEAN POLITICS 

The constant addition of new elements to our popolaticm 
obliges ua to greater vigilance with regard to onr internal affairs. 
The power of assimilatioD is proportioned to the soundnes of 
the organism ; and as the most wholeeome nutriment may prove 
injarious in case of functional disorder, so will the influx from 
other countries be harmful to our national life, unless this be 
maintained in full vigor. While, then, we are solicitous that 
those who see^ American citizenship should posseae or speedily 
attain the necessary qualifications, it behooves us to see that 
our political ^atem is healthy. In its primary meaning, polities 
has far its aim the administration of government in accordance 
with the express will of the people and for their best interests. 
This can be accomplished by the adoption of right principles, 
the choice of worthy candidates for office, the direction of 
partisan effort toward the nation's true welfare and the parity 
of Section; bat not by dishonesty. The idea that politics is 
exonpt from the requirements of morality, is both false and 
pernicious; it is practically equivalent to the notion that in 
government there is neither right nor wrong, and that the will 
of the people is simply an instrument to be used for private 
advantage. 

The expression or application of such views accounts for the 
tendency, on the part of many of our citizens, to hold aloof from 
politics. But their abstention will not effect the needed reform, 
nor will it arouse from their apathy the still latter number who 
are so intent upon their own pursuits that they have no inclina- 
tion for political duties. Each citizen should devote a reaKm- 
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able amoont of time and energy to the maintenance of ri^t 
government hy the exercise of his political rights and privilegee. 
He shoold understand the issaes that are brought before the 
people, and co-operate with his fellow-citizens in securing, by 
all legitimate meaoB, the wisest possible solution. 

PUBUC OFFVJS AND LEGISLATION 

In a special degree, the sense and performance of duty is 
reqnired of those who are entrusted with public c^ce. Th^ 
are at once the servants of the people and the bearers of an 
authority whose original source is none other than God. 
Integrity on their part, shown by their impartial treatment of 
all persons and questions, by their righteous administration of 
public funds and by their strict observance of law, is a vital 
element in the life of the nation. It is the first and most 
effectual remedy for the countless ills which invade the body 
politic and, slowly festering, end in sudden collapse. But to 
apply the runedy with hope of success, those who are charged 
with the care of public affairs, ^ould think less of the honor 
conferred upon them than of the great responsibility. Por the 
public <^cial above all others, there is need to remember the 
day of accounting, here, perhaps, at the bar of human opinion, 
but surely hereafter at the judgment seat of Him whose sentence 
is absolute : ' ' Give au account of thy steward^ip ' ' 
(Luke xvi, 2). 

The conduct of tme's own life is a serious and often a dif- 
ficult task. But to establish, by the use of authority, the order 
of living for the whole people, is a function that demands the 
clearest perception of right and the utmost fidelity to the prin- 
ciples of justice. If the good of the country is the one true 
object of all political power, this is pre-eminently true of the 
legidative power. Since law, as the means of protecting right 
and preserving order, is essential to the life of the State, justice 
must inspire legislation, and concern for the public weal must 
fnmiab the single motive for enactment. The passing of an 
nnjoBt law is the suicide of authority. 

The ^Bcacy of legislation depends on the wisdom ^ lawSi ^ 
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not cm their ntimber. Fewer enatitmaita, with more prudent 
consideratioD of each and more vi^rooa ezecation of all, would 
^ far toward bettering our national conditions. But when 
justice itself is buried under a multii^ieity of statutes, it is not 
surprising that the people grow slack in observance and even- 
tnally cease to respect the authority beck of the laws. Their 
tendency then is to assame the function which rightly belongs 
to public executive power, and this th^ are more likely to do 
when aroused 'by the conmtiasion of crimes which, in tiieir opin- 
ion, donand swift retribution instead of the slow and uncertain 
results of legal procedure. The suoimary puniiAment visited 
on certain offences by those who take the law into their own 
hands, may seem to he what the criminal deserves; in reality, it 
is a nsnrpatioa of power and therefore an attack upon the vital 
principle of public order. The tardiness of justice is surely 
an evil, but it will not he removed by added violations of jus- 
tice, in which passion too often prevails and leads to practices 
unworthy of a civilised nation. 



INTBBNATIONAL BKLATIONS 

Though men are divided into various nationalities by reason 
of geographical position or historical vicissitude, the progress of 
civilization facilitates intercourse and, normally, brings about 
the exchange of good offices between people and people. War, for 
a time, suspends these friendly relatione, but eventually it serves 
to focus attention upon them and to emphasize the need of re- 
adjustment. Having (Aared in the recent conflict, our country is 
now engaged with international problems and with the solution 
of these on a sound and permanent bans. Such a solution, 
however, can be reached only throng the acceptance and appli- 
cation of moral principles. Without these, no form of agree- 
m«it will avail to establitA and maintain the order of the world. 

Since God is the Ruler of nations no less than of individuals, 
His law is supreme over the external relations of States as well 
as in the internal affairs of each. The sovereignty that makes 
a nation independent of other nations, does not exempt it from 
its obligations toward Qod; nor can any covenant, however 
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Arewdly arranged, guarantee peace and security, if it disregard 
the divine commands. These require that in their dealings with 
one another, nations shall observe both joBtice and eharity. By 
the former, eiwh nation ia bound to respect the existence, in- 
tegrity and rij^ts of all other nations; by the latter, it ia 
obliged to asmst other nations with those acts of beneficence 
and good will which can be performed without ondue ineon- 
venience to itself. Frtan these obligations a nation is not dis- 
pensed by reason of its superior civilization, its industrial 
activity or its commercial enterprise | least of all, by its military 
power. On the contrary, a Stats which posesses these advan- 
tages, is under a greater responrability to exert its influence for 
the maintenance of justice and the diffiusion of good will among 
all peoples. So far as it fulfils its obligation in this respect, 
a State contributes its share to the peace of the world ; it dis- 
arms jealousy, removes all ground for suspicion and r^laoes 
intrigue with frai& co-operation for the g^ieral welfare. 

The growth of donooracy implies that the people shall have 
a lai^r share in determining the form, attributions, and policies 
of the government to which they look for the preservation of 
order. It should also imply that the calm, deliberate judgment 
of the people, rather than the aims of the ambitious few, shall 
decide whether, in case of intemetional disagreement, war be 
the only solution. Knowing that the burdens of war will fall 
most heavily on them, the people will be slower in taking ag- 
gressive measures, and, with an adequate sense of what charity 
and justice require, they will refuse to be led or driven into 
conflict by false report or specious argument Reluctance of 
this sort is entirely consistent with firmness for right and zeal 
for national honor. If it were developed in every people, it 
would prove a more effectual restraint than any craft of diplo- 
macy or economic prudence. The wisest economy, in tact, would 
be exercised by making the principles of charity and justice an 
essential part of education. Instead of planning destructicm, 
intelligence would then discover new methods of binding the 
nations together ; and the good will which is now doing so much 
to relieve the diBtreas prodnced by war, woold be so strengthened 
and directed as to prevent the recurrence of international strife^ 

Ic 
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One of the most effectual means by whioli States can assist one 
another, is the organisation of international peace. The need of 
this is more generally felt at the present time when the meaning 
of war is 80 plainly before us. In former ages also, the nations 
realized the oecesBity of compacts and agreements whereby the 
peace of the world would be secured. The success of these 
oiganized efforts was due, in large measure, to the influence of 
the Church. The pomtion of the Holy See and the office of 
the Sovereign Pontiff as Father of Christendom, were recognised 
by the nations as powerful factors in any andertabing that had 
for its object the welfare of all. A "Truce of Qod" was not 
to be thoQgbt of without the Vicar of Christ ; and no other tmee 
could be of lasting effect. The Popes have been the chief ex- 
ponents, both by word and act, of the principles which most 
underlie any successful agreement of this nature. Again and 
again they have united the nations of Europe, and histoi; 
records the great services which they rendered in the field of 
international arbitration andi in the development of intemational 
law. 

The nnbrt^en tradition of the Papacy with respect to inter- 
national peace, has been worthily contin>iied to the present by 
Pope Benedict XV. He not only made all posnble efforts to 
bring the recent war to an end, but was also one of the first 
advocates of an organization for the preservation of peace. In 
his Letter to the American people on the lost day of the year, 
1918, the Holy Father expressed his fervent hope and desire for 
an international organization, "which by abolishing conscrip- 
tion will reduce armamesits, by estaUishinif intemational tri- 
bunals will eliminate or settle disputes, and by placing peaee 
on a solid foundation will guarantee to all independence and 
equality of rights." These words revealed the heart of the 
Father whose children are found in every nation, and who 
grieves at the s^ht of their fratricidal strug^e. That they 
were not then heeded or even rightly understood, is but another 
evidence of the degree to which the passions aroused by the con- 
flict had warped the judgment of men. But this did not pre- 
vent the Pontiff from intervening in behalf of those who were 
stricken by the fortunes of war, nor did it lessen his determina- 
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tion to bring about peace. To him and to his hxtmane endeavor, 
not Catholics alone, but people of all creeds and nationalitiea, 
are indebted for the example of magnanimity which he gave 
the whole world daring the most fateful yean of its history. 
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